YYEHBIE 3ATIMCKU KAZAHCKOI'O 'OCYJAPCTBEHHOI'O YHUBEPCUTETA

Tom 151, kn. 4 I'ymanuTapHsle HayKu 2009

TEOPETUYECKHE U METOJOJIOT'MYECKHE
BOITPOCHI OPUIMYECKOU HAYKH

YK 340.132.6

POJIb 1 BHAYEHUE IOPUJIUUYECKON KBAJTU®UKALIUU
B IIPABOITPUMEHUTEJBHOM JEATEJIbHOCTH

C.IO. bononun

AHHOTAIMS

CraThs OCBAIICHA BOIIPOCAM IIPABOBOH OIIEHKH (PAKTHIECKUX OOCTOSATEIBECTB Jela ITy-
TEM WX OTHECEHHUS K ONpeICICHHBIM HOpMaM IpaBa. Ha mpakTuke BRIHECEHHUE MPaBOIPUME-
HUTEJIEM 3aKOHHOTO M O0OOCHOBAHHOTO PEIICHHS 3aBHCHT OT TOYHOTO TOJKOBAaHUS IIPHMeE-
HSIEMBIX MPABOBBIX HOPM U (PaKTUUECKOTO MOBENICHUSI BCEX YUaCTHUKOB IIPABOOTHOLICHHI. B
CTaTbe MPHUBEICHBI IPUMEPHI IPABONIPUMEHUTEIBHBIX OIIHOOK, TOMYIIEHHBIX IPH OPHINIe-
CKOH KBaTU(UKALMN TPABOOTHOIICHHN.

Ki1oueBble cj10Ba: ropuandeckas KBamn(uKanys, paBolpruMeHEHIe, TOIKOBAaHIE TpaBa,

ycTaHOBIIeHHE (PaKTHUECKUX OOCTOSTENBCTB Jelia, BEIOOP MPaBOBOH HOPMBI, CyneOHOE pe-
IICHUE.

dakTudecKass U IOPUANYECKAss CTOPOHBI NPABOIPUMEHUTEIBHON AEATEIbHOCTH
TECHO CBSI3aHBI MeXIy coOoi. HempaBunpHOe pemieHre BONPOCOB MaTepHaIbLHOTO
WA TIPOIIECCYAILHOTO TpaBa 3a4acTyio BeleT K HEeNpPaBWIBHOMY OIpPENeIeHUI0 00-
CTOSITENICTB, UMEIOIIMX 3HAYEHUE Ul IOPUIMYECKOIo nena. Mexnay TeMm OT mpa-
BUJIBHOTO BBIICHEHHS 3TOTO BOIPOCA 3aBUCUT U MPAaBUIBLHOE NMPUMEHEHNE HOPM Ma-
TepHUaJIHHOTO IpaBa.

Ha ocnoBanum n.3 mnocrtanosneHus Ilnenyma BepxoBuoro Cyma P® ot
19 nexabps 2003 roga «O cyneOHOM pelieHHH» OOOCHOBAaHHBIM PEILCHHE CIEAyeT
MIPU3HABATh TOTJA, «KOTJIa UMEIOIINe 3HaYeHHe A7 Aena (paKkThl MOATBEPKICHBI HC-
CJICIOBAaHHBIMHU CYJIOM JIOKa3aTebCTBAMH, yIOBICTBOPSAIOLIMMHU TPEOOBAHHUAM 3aKO-
Ha 00 MX OTHOCMMOCTH M JONMYCTUMOCTH, WJIM OOCTOSTEIbCTBAMH, HE HYKAAIOIIU-
MHUCs B AoKa3eiBaHUM (cTaTthu 55, 59-61, 67 I'TIK P®), a Takxke Torma, Korma oHO
(pewenne. — C.b.) conepXUT UCUCPIBIBAIOIINE BBIBOJBI CyJa, BBITEKAIOIINE U3 YC-
TaHOBJIEHHBIX (hakToB». CyneOHOe peuleHne MOAJIeKUT OTMEHE, €ClI OHO HE OTBe-
YyaeT 3TUM TpeOOBaHMAM, @ UMEHHO — SIBJIIETCS] HE3aKOHHBIM U HEOOOCHOBAHHBIM.

BwMmecte ¢ TeMm commocTaBUTh COOBITUSI PEaIbHOM JKU3HHU C THIIOTE30M M AUCIO3HU-
el MPaBOBOH HOPMBI MO3BOJISIET MPOLECC IOPUANIECKON KBaTH(DUKALIMH, KOTOpast
SBJISETCS PA3HOBUIHOCTHIO 00IIeH KaTeropuy KBamu(QUKaIMU, OCYIIECTBISICTCSI BCEMU
yYacTHHKaMH NPaBOOTHOLICHUH X HE0OXoAnMa MpH Beex (opMax peanu3alyy Ipasa.
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CynurHocTh W Ha3HAYCHHE MPABOBOHM KBaTM(HUKAITMK HAMOOJEe TOYHO BBIPAKACTCS
Yyepe3 OomnpeneNicHUe ee B KaueCTBE IOPUINYECKON OLIEHKH BCEH COBOKYMHOCTH (hakx-
THYECKUX 00cTOATENbCTB aena [1, c. 340].

Beinenenue B cTpyKType IpaBOIPUMEHHUTENIBHOIO MPoLecca TaKOM CTaauu, KaK
BBIOOp HOPM MpaBa, MOUICKAIINX TPUMEHEHHIO, OPUEHTUPYET Ha MMOUCK OAHOHU HIIH
HECKOJIBKUX HOPM, Ha OCHOBaHHMM KOTOPBIX MpaBOMpUMEHuTeNneM Oyner chopmynu-
POBAaHO MHIMBHIYaJIbHO-KOHKPETHOE MPEINHCAHNE OTHOCUTEIBHO AAHHOTO CIIydas.
YcraHOBNIeHHE TaKMX HOPM SIBIISIETCS. KOHEYHBIM PE3yJIbTaToOM Ipolecca KBaaudu-
Kallnu.

Onnako B mporecce KBUTN(HUKAIUN «y4acTBYET» MHOXKECTBO APYTHX HOpPM, Ha
MIPEIMET COOTBETCTBUS KOTOPHIM OLIEHUBAIOTCS BCE 3JIEMEHTHI MpaBooTHOLIeHHd. Ha
OCHOBE JMCITO3UINH WU CAaHKIMH 3TUX HOPM IPAaBONPUMEHHUTENb JAETIaeT MPOMEXKY-
TOYHBIE CY>KICHUS, 00YCIOBIMBAOLINE KOHEYHBII BBIBOJI, KOTOPBIE HEPEIKO (PUKCHU-
PYIOTCSl B MOTUBUPOBOYHOM YaCTH MPABONPUMEHUTEIBHOTO aKTa HApSTy ¢ KOHEYHOU
kBanudukanued. BMecte ¢ TeM pe3yabTaThl MOATOTOBUTEIBHON KBaTH(QUKAIIUH MO-
TYT U HE HAWTH (HOPMANIBHOTO 3aKpEIUICHHS, XOTS SIBIISIOTCS HEOOXOOUMBIM IpOMe-
JKYTOUHBIM 3BEHOM, MPEAONpPEACNIAIONUM MPaBOIPUMEHUTENbHOE peleHue. TeM
Ba)kKHEe JIJISl IPABOIIPUMEHHTEIS HE MTPOIYCTHTh €ro B 00lIel LenH akToB KBaaudu-
Karu. COOTBETCTBEHHO, MOKHO BBIICIUTH HOPMBI, IPUMEHSEMbIE K OTHOIICHUSIM
CTOPOH, Ha OCHOBE KOTOPBIX BEIHOCUTCS MHIMBUAYaTbHO-KOHKPETHOE MIpeIIUCcCatne,
U HOPMBI, KOTOpbIE MMEIOT BCIIOMOTAaTEIbHOE 3HAUEHHE VIS Pa3pelleHHs JaHHOTO
Jefia B TOM CMBICIIE, YTO Ha OCHOBAaHMU MX BBIBOJSTCS IPOMEXKYTOUHBIC CYKICHUS,
00yCIIOBNMBAIOIINE JATBHEHIHA X0/ Mpolecca KBaTu(pruKaum.

JIefiCTBHUS IO YCTaHOBICHUIO (DaKTHIECKUX OOCTOSITEIECTB W BHIOOPY MPaBOBOM
HOPMBI HE Pa3rpaHUUYCHBI BO BPEMEHH, OCYILECTBISIOTCS NapaieabHo. CBA3YIOMIM
3BCHOM MEXIY STHMH JABYMs JIOTHUECKHMMHU CTAaJUsIMU SIBJISIETCS KBAIU(UKAIHSA.
PaccmaTtpuBaemas B3aUMOCBSI3b OTPaXKaeTcs B CTPYKType Ipolecca KBalnpuKaluy,
COCTOSIIEr0 U3 TPEX OCHOBHBIX 3TAIOB: 1) aHaIM3a yCTAHOBJIECHHBIX (PAKTUYECKUX
00CTOSITEBCTB /IeNa, XapaKTepU3yIOIUX UX NPU3HAKOB; 2) ONpeeieHns] PaBOBO
HOPMBI, IIPeAyCMaTpUBAIOIIE MPU3HAKN KBAIU(GHUIUPYEMOIo ciy4as; 3) yCTaHOB-
JICHUS! COOTBETCTBHSI MPU3HAKOB KBAMH(UIMPYEMOTO ClIydas M ONpelesIeHHbIX HOP-
MaTHUBHBIX NpU3HAKOB. [10CKONBKY IOpUANYEcKas KBaTHU(PHUKALUS OCYILECTBISETCS B
paMKax IMOArOTOBUTEIBHOTO 3Tana IPaBOIPHUMEHEHUs,, KOTOPbIM HOCUT II03HaBa-
TEJIHBIN XapaKTep, OHA MPEACTaBIseT cOOOH MpoLecC MO3HaHMS KaK HOPMAaTHUBHO-
NpPaBOBOH OCHOBBHI (haKTHUYECKOH MH(OpMAIMH, TaK U caMOH (hakTHUeCKOH HH)Op-
MaluH, UMEIOIIEH CBOMM PE3yJIbTaTOM BBIBOJ O TOM, YTO M30paHHas IPaBOBas HOpMa
perynmpyeT naHHoe o0IIeCTBEHHOe OTHOIIEHHE [2, ¢. 262].

MHoOTHe aBTOPHI CYUTAIOT, YTO IOPHIMUECKast KBATU(HUKAINS TPOHU3BIBACT BECh
IPOLIECC IPABOIPUMEHEHUS, IPEACTABIIET COOOH CIIOKHYIO ITUHAMUYECKYIO Aesi-
TEJIFHOCTD, BBIPAKEHHYIO B COBEPLICHUH NPABOIPUMEHHUTENbHBIX OINEPafid, KOTO-
pBI€ CBSI3aHBI C YCTAaHOBJICHHEM OOCTOSTENBCTB JIea, BHIOOPOM HOPMBI, €€ TOJIKOBa-
HHEM U BbiHeceHHeM pemtenus. Tak, C.C. AnekceeB I0J4EPKUBAET, YTO «B IPOLIECCE
BBIOOpa M aHaNM3a IOPUANYECKON HOPMBI MIPABONPUMEHUTEIBHBIMA OpraHaMH OCY-
IIECTBIISIETCS HE TOJIKOBaHME BOOOIIE, a 0co00e, MPaBOIPUMEHUTEIHHOE TOJIKOBA-
HHE, OPraHWYECKU BIUICTAIOLIEECS BO BJIACTHOOPTaHMU3YIOIIYIO NESTEIbHOCTh KOM-
NETEHTHOTO0 OpraHa, OOECIICUMBAIOIIYI0 DPEIN3ALMI0 IOPUANYECKUX HOpM» [3].
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J.A. T'aBpusioB omnpeaensieT npaBONPUMEHUTENIBHOE TOJIKOBAHHWE KaK WHTEpIpeTa-
IIUIO0 CMBICJIA MPABOBBIX HOPM, KOTOpasi OCYIIECTBISIETCS JTHOO HEMOCPEICTBCHHO B
mporecce MpaBOMPUMEHEHHS 110 KOHKPETHOMY /ey, JINOO C IeTbI0 00CITyKUBaHUS
MIPaBOTPUMEHUTEIHHBIX TporieccoB [4]. H.A. UeunHa, HA000pOT, HE OTHOCHT TOJIKO-
BaHUE MpaBa HU K OJHOU M3 CTAAMM MpaBompuMeHeHus: «Mexay TeM TOJIKOBaHUE
HOPMEI HE SBJIICTCA CaMHUM IIPUMCHCHHEM IIpaBa, CHOCO6OM PEryjamMpoBaHus OTHOLIC-
HUA, a JINIIh 003aTeIbHBIM MOMEHTOM, TPEIIISCTBYIONINM IPUMEHEHHIO TpaBay [5].
OHako BKJIIOUEHHE WM HEBKJIIOYEHUE TOJKOBAHUS B OJHY U3 CTaJAUH MpaBOIIpUME-
HEHHsI HE HOCHUT NMPHHLUIHUAIBHBIN XapakTtep. [Ipobiema auis B TOM, HACKOJBKO
IIUPOKO TOJIKOBATh CaMO IOHATHE MpaBONpUMeHeHus. Jlaxke ecnu, Kak 3TO JenaeT
H.A. YUeunna, paccMaTpuBaTh TOJKOBaHUE KaK 00sA3aTENBHBI MOMEHT, HPEIIIECT-
BYIOIIU MPUMEHEHUIO MpaBa, OHO OyAeT HEOThEeMJIEMOH YacThiO MPaBONPUMEHU-
TENBHOTO Tporecca. TakuM 00pa3oM, TOJIKOBAaHUE SIBIIACTCS KIIFOUYEBBIM 3BEHOM WC-
TOYHHKA CYACOHOTO PELICHUs, ONpEeACISIIOIEero ero coaepxkanue. [Ipu npuMeHeHnn
MIpaBa B pe3yJbTaTe BHIHECEHUS CYJAEOHBIX pelIeHHH ¢ HeM30eXHOCThIO OCYIIECTB-
JSeTCA MPOLECC €r0 TOJKOBAaHWS, PACKPBITUS CMBICIA ONMPEIEIICHHBIX MOJIOXKCHHUN
3aKOHa.

[lo Hamemy MHEHHIO, IOpUANYECKas KBaTU(UKaIKsA Hauboiee TeCHBIM 00pazoM
CBsI3aHA CO CTaJuell BRIOOpA MPaBOBOI HOPMBEI, MoUIekamield npuMeHeHn0. CoocT-
BEHHO T'OBOPSI, BEIOOP TaKOW HOPMBI U SBISIETCS IISNIBI0 BCEro Mpollecca KBanpuka-
rui. OJHAKO Ha 3TOW CTaIWH MPABONPUMEHHUTENh YAOCTOBEPIETCA B HAIMYHH Tpa-
BOBOW HOPMEBI M YCTaHABJIMBACT €€ TOYHBIA CMBICT JJISi IPUMEHEHHs, TO eCTh JaeT
MPaBOBOM HOpME TOJKOBaHWE. TONKOBaHWE, KaK U KBaJM(UKAIWs, COMPOBOXKIACT
BECh IPOIIECC MPUMEHEHNs mpaBa. VIMEHHO TpH MTOMOIIM TOJKOBAHUS IIPABOIIPHIME-
HUTENb OCYIIECTBISIET MMO3HAHWE HOPMATHBHO-TIPABOBOH OCHOBHI OPUINYECKON
kBanmudukauu. B nporiecce npuMeHeHHs MpaBa TOJKOBAHHE BBICTYIAE€T B OCHOB-
HOM B BHJIE BHYTPEHHETO MBICIUTEIBHOTO MPOIIECca, OCYIIECTBIIEMOTO MPaBOMPH-
MEHHUTEJIEM, HAIPaBICEHHOTO HA YSCHEHHE MM JIEHCTBUTEIHHOTO CMBICIAa HOPMBI
MpaBa C YYETOM KOHKPETHBIX OOCTOSTEIILCTB JIea.

HecmoTpst Ha TO YTO TONKOBaHWE «BBI3BIBAETCS K YKU3HW» HAYaJIOM IIporiecca
KBaJTU(UKAIUH, TIPOHU3BIBAET BECh ATOT MPOIIECC, OHO HE IMOTJIOMNIAETCS MOCIIETHUM.
TonkoBaHHE ABISETCS MPEINOCEUIKONH, HEOOXOUMBIM YCIOBUEM NPaBUIBHON HOPH-
Iudeckoll kBannpukanuu. JlesTeasHOCTh M0 TOTKOBAaHWIO HOPMBI IIPpaBa MpOI0IDKa-
€TCsI Y TIOCJIe 3aBepIIeHHs Mpollecca KBATU(UKAIIMU — MPU ONpEeTICHIH MTPaBOBBIX
MOCNEACTBUI O Jieny, (GOpMYyITUPOBAHUHM MPABONPHMEHHUTEIHEHOTO TPEITHCAHMS
OCYIIECTBIISIETCS TOTKOBAHHE JUCIIO3UITNH HITH CAHKIINY IPUMEHSEMON HOPMBI.

B cBs13u ¢ aTIM TpeOoBaHKE 0OOCHOBAHHOTO MPUMEHEHWSI TIPABOBBIX HOPM TIPH-
o0OpeTaeT caMOCTOSITeNTbHOE 3HaueHHe. DTO MPUMEHEHHE TOJDKHO 0a3upoBaThCs Ha
TBEPJIO YCTAHOBIIEHHBIX U MPOBEPEHHBIX (haKTaX, KOTOPhIE KBATH(PHUIUPYIOTCI B CO-
OTBETCTBUU C HOPMOW M B COYETAHUU C HEH BIEKYT 32 COOOW FOPUAMUECKUE TTOCIIE/-
CTBHA.

B Poccun, k coxaneHuro, IPOUCXOIUT MHOYKECTBO KOH(DINKTOB, B TOM YHCIE U
Ha HAI[MOHAIBHOHN mouBe. UyBCTBUTENHHOCTh K HAIMOHAIBHBIM TpoOjeMaM y pas-
HBIX JIt0eH paznuuHa. To, 4TO AJi1 OJAHUX MOKAXXETCS HOPMOU, Ipyrue MouMyT Kak
MposiBJIcHHEe HEHAaBUCTHU. WM KakIbIi Takoil ciydald JJIsl T€X WM HMHBIX JIOJEH, 0Co-
OCHHO C HAIMOHAIMCTUIECKIUMHU yOCKICHUSIMH, Oy IeT MPUMEPOM HEHABUCTH.
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[Iupoxyto N3BECTHOCTD HOIYYMIIO €O O HalaJAeHUH Ha MOCKOBCKYIO CHHArory
A. KonmieBa, B pe3ynbraTe KOTOpOro OBUTH paHEHBI NEBATH 4eloBeK [6]. Mockos-
ckuit ropoackoit cyn 27 mapta 2006 1. npusHan KommeBa BUHOBHBIM 110 4. 3 cT. 30
YK P® (mokymieHue Ha COBEpIICHUE TMPECTyIUIeHUs) u 4.2 cr. 105 (yOomiicTBO).
Io ct. 282 YK P® «B030yxaeHne HEHaBUCTH JHOO BPaKIbl, a PABHO YHIKCHUE
YeJIOBEUYECKOTO TOCTOMHCTBa» KoIIeB BUHOBHBIM MPU3HAH HE OBLJI, MOCKOJBKY CYIT
NOCYMTall HelloKa3aHHBIM HamepeHue Kommesa cBoMMu AeHCTBHAMHU BO30yIUTH B
KOM-TO M3 MOCTOPOHHUX JIMIl HAIIMOHAIBHYIO U PEJUTHO3HYIO BpaKAy. 3alluTa IMo-
CTpaZlaBIINX C IPUTOBOPOM HE COTJIacKIIach U 00kanoBajia ero. BepxoBHBI Cy OT-
MEHWJI JaHHOE ITOCTAaHOBJIEHHE M OTIIPAaBWI JEJI0 HA HOBOE paccMoOTpeHHe. 15 cen-
Ts10ps1 2006 T. HOBBIH cocTaB cyaa npu3Han Komesa BUHOBHBIM 10 cT. 282 YK PO.

OcoObIli MHTEpPEC 3TO JAeI0 MPEACTABISCT TEM, YTO B HEM OUYEHb YETKO ObLia
0003Ha4YeHa COLMaNbHAs POJib NIPaBa U CyAeOHBIX OPraHoB, €ro peanusyrommx. [ o-
CyJapCTBEHHOE OOBMHEHHE M 3allUTa MOTEpPHEBIUMX CTApaliCh aKLEHTHPOBATbH
BHMMaHHE Ha TOM, YTO MPHU3HAHWE JAHHOTO JESHUS pa3zKUTaHUEM HalMOHAJIHHON
BpaX/bl OyIET CEPbE3HBIM MPELEACHTOM s 00phOBI ¢ KceHodooueit. OmHako mpa-
BOBasl CTOpPOHA JAHHOIO JieJa BecbMa HE OJHO3HauyHa. HecoMHEHHO, MMeNn MecCTO
MOTHB HallMOHAJFHOW HEHAaBHUCTH, YTO COTJACHO II. «&» 4. 1 CT. 63 sBusercs OTsAT-
yarommM o0cTosaTenbcTBOM. Ho mpectyruienue, ykazanHoe B cT. 282 YK P®, sBus-
€Tcsl MPECTYIUICHHEM TNPOTUB OCHOB KOHCTHUTYIIHOHHOTO CTPOsI U 0€30MacHOCTH TO-
CyAapcTBa, TO €CTh NPECTYIUICHHE UMEET MECTO, TONBKO €CIIM HAJIMYECTBYET MOMBITKA
YCTaHOBUTH HEKUI CTEPEOTHIl NOBEACHUS, KOTOPbIH HECET OMACHOCTh rOCyNapCTBY.
Jiist 3T0r0 He0OX0AMMO, YTOOBI MIPECTYIUICHHE MOOYKIal0 UHBIX JIUL K ACHCTBHSM,
MOTHBHPOBAHHBIM HEHABUCTHIO K OIPEAEICHHBIM IIPU3HAKAM JIFOJEH, KaK TO: MX IIOJI,
HALMOHAJIBHOCTb, S3bIK, PEIUTHUS, IPUHAUICKHOCTD K KAKOW-TO COLMAIBHOM rpymme —
WM JKEJIaHUEM YHU3HTh UX UeIOBEYEeCKOe JOCTOMHCTBO. CaMO yHM)KEHHE YesloBede-
CKOT'O JIOCTOMHCTBA (HEBaXKHO, TT0 KAKUM MOTHBaM HUMEIOIEe MeCTO) OyIeT IpecTy-
IUIEHHEM NpPOTHB JHYHOCTH. K TOMy e, M0 MHEHHMIO OOJBIIMHCTBA MPaBOBEIOB,
npecTyIvieHue, npeaycMorperroe cT. 282 YK P®, coBepiiaercs TOJNBKO € MPSMBIM
YMBICJIOM. BUHOBHBIN 0CO3HAET XapaKTep CBOMX JIEUCTBUHN U JKEJIAa€T UX COBEPIIUTH.
Cyn, e npusHaBimumii KormeBa BHHOBHBIM IO JTAaHHOM CTaTbe, CChIIACTCS MMEHHO Ha
HEIOKa3aHHOCTh YMBICTIA pa3kedb HEHABUCTh Y MHBIX JIMIl KaK MOTHBA MPECTYIUICHHS.
Cyn, cornacuBLniics ¢ JOBOJAMH 3alUThl NOTEPHEBIINX, TIOCYUTAN, YTO CAMO CO3-
HaTeNIbHOE IeHCTBHE B MyOJIMYHOM MECTe (CHHArore) OKasajio BIUSHUE Ha MHBIX JIHLI.
OpHaKo B TakoM ciydae JAaHHOE JICSTHHE MOTJIO OBITh COBEPIIEHO U C KOCBEHHBIM
YMBICJIOM.

[Ipobnema pa3nuuHOi KBanM(UKALMK MOCTYIKa CBA3aHA HUMEHHO CO CIIOKHO-
CTBHIO TOJIKOBaHMS caMoOil HOpMBI, ycTaHOBIeHHOH cT. 282 YK P®. Ilo cyTn, B Helt
HET YeTKOI'0 yKa3aHMs Ha TO, YTO TOJBKO YMBIIIJICHHBIE IEHCTBUS C LIEIbIO BO3ICH-
CTBUS Ha CO3HAHME JIFOICH MOTYT BXOAUTH B COCTaB AAHHOTO mpecTymienus. [Ipasaa,
MOYKHO MHTEPIIPETHPOBATh CTAaThIO M TaK, YTO JIOObIE IEHCTBUS, KOTOPBIE Pa3KUTAIOT
W MOTYT pa3keub HAIMOHATLHYIO PO3Hb, ToananatT mof cr. 282 YK PO. Oxrako
3TO OTHIOJIb HE ABJISIETCA OECCIIOPHBIM C TOUKHU 3peHHMs oOecrieueHus 0€30MacHOCTH.

Ha namr B3rnsan, Hanu4ue 4eTKO yCTAHOBJIECHHBIX IMPAaBHJI, MCKITIOYAIOIIUX KOH-
(IIUKT HHTEpIpeTanuy, B KOHSUHOM CUeTe NMPEAOTBPAILAET U COLMANIbHbIE KOH(IUKTHL.
[Ipu HempaBWIEHOH IOpUANYECKON KBATU(HKANK (PaKTHUECKUX B3aHMMOOTHOIICHHN
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CTOPOH CyJ IPHUMEHSET, HalpUMep, HOPMBI TPa’kJaHCKOTO IpaBa K MPaBOOTHOIIIE-
HUSIM, PETYJIUPYEMBIM CEMEHHBIM 3aKOHOATENIBCTBOM. DTO YacTO UMEET MECTO IpHU
paszene UMyIIecTBa IrpaxiaH, MPOKUBAIOIINX BHavaje B Opake, a Mocje pacTopxe-
HUsI Opaka — B Te4EHHUE JINTEIILHOTO BPEMEHU COBMECTHO.

Tak, pemenreM MupoBoro cyapu otkazano H.A. Caiiduesoit B ucke x H.H. Caii-
(ueBy o paszzmerne COBMECTHO HAKUTOTO BO BpeMsi Opaka MMyIIecTBa CylpyroB, OIl-
pellesieHH UX AOJIM B JKWJIOM AoMe. MUpOBOH CyIbsi B 00OCHOBaHHE JOBOIOB 00
OTKa3e B MCKe ykazain, uyto 3asBieHHble H.A. CaiigueBoii TpeboBanus o paszaene co-
BMECTHO Ha)KUTOTO BO BpeMs Opaka MMYIIECTBa, ONpPENIEeNeHNH A0 OBIBIIUX CYTI-
pPYTOB B HJIOM JOME€ HapyllaloT KOHCTUTYyLHMOHHbIE NpaBa orBeTunka H.H. Caii-
(ueBa u ero poauTenei Ha MPOXKUBAHKE B CIIOPHOM aoMe [7].

OpHaKo 3TOT BBIBOJ Cy/a HE MOXET OBITh MPU3HAH OCHOBAaHHBIM Ha 3akoHe. Kak
NPaBUIBHO YKa3aHO B aleJUISIMOHHOM PELIEHNH PAailOHHOTO cyza 00 YIOBJICTBOPCHUI
WCKa, MpaBo Ha mpoxuBaHue poauteneld orBerunka H.H. CaiidueBa He sBmsercs
OCHOBaHHEM ISl IPEKPAIECHHsI TTpaBa COOCTBEHHOCTH MCTHILIBI Ha MPHHAJIEKAILY IO
el momo B 00meM uMyIIecTBe Borpeku ee Bojie. Ha ocHoanuu ct. 34, 39 CK PO
MMYIIECTBO, HAXKUTOE CYIIpyraMu BO BpeMs Opaka, sIBJIsSeTCS MX COBMECTHOH coOcCT-
BeHHOCTHIO. [Ipu ero pasnene, onpeaeneHun A0l B 3TOM UMYIIECTBE JOJH CYTIPY-
rOB MPHU3HAIOTCS PaBHBIMH, €CIIM MHOE HE NMPENYCMOTPEHO AOTOBOPOM MEXKAY CYII-
pyramu. CaiipueBbl, HaX0AsACh B Opake, MPOKUBAIN B IOME, IPUOOPETCHHOM B 3TOT
HEepUoJ, UMH OBIJIO TaKKe IPUOOPETEHO MMYIIECTBO, YaCTh KOTOPOI'O MCTHUIA IPO-
CWJIa pa3feNIuTh MEXIy HEI0 U OTBETYHKOM, YTO M CIEAOBAJIO YUECTh CyAy MpH pas-
pelIeHny cropa.

HenpaBunpHOE TOJIKOBaHUE 3aKOHA CYJOM MMEET MECTO B Te€X CIydasx, KOrna
CyI MpHUMeHseT HeOOXOAUMBIH 3aKOH, HO NPH 3TOM H3-32 HEIIPABUIBHOT'O TOJKOBA-
HUS €r0 COJepXaHMs U cMbICNa (HallpUMep, BCIEICTBUE PACIIMPUTENBHOTO MU OT-
PaHUYUTENIHLHOTO IPAaBOTOJIKOBAHUS) [ieflaeT OIUOOUHBIN BBIBOJ O MPaBax U 00A3aH-
HOCTSIX CTOPOH. BrIHECeHHe 3aKOHHBIX, OOOCHOBAaHHBIX PELICHUH BO3MOXHO JIMIIb
IIPHU CTPOTOM COOJIOJIEHUH HOPM MPOLIECCYyabHOTO MpaBa.

Taxum oOpaszom, ropuandeckass KBaIU(UKaLMs IPOHU3BIBAET BECh IPaBOIPHU-
MEHUTENBHBIN MpoLece U SABISIETCS HeOOXOANMON HPEANOCHUIKOW AJISI BHIHECEHHS
3aKOHHOTO pPEIICHUS.

Summary

S.Yu. Bolonin. Role and Meaning of Legal Qualification in Law-Application Activity.

The article touches upon the questions of giving a legal estimation to actual case circum-
stances with their reference to the certain legal norms. In practice, the adjudgement depends
on exact interpretation of legal norms and actual behaviour of all participants of legal rela-
tions. The article describes examples of errors in application of the law at legal qualification
of legal relations.

Key words: legal qualification, application of law, interpretation of law, establishment
of actual case circumstances, selection of legal norms, adjudgement.
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