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Dear Readers,

I am delighted to welcome you to the second

regular issue of the KAzAN UNIVERSITY Law REVIEW
2018.
/
| [/ This issue of the journal presents articles on
current topics in theory and practice of Russian

and foreign law.

The opening article by Professor Tamara Makarova (Minsk, Republic of Belarus)
is about extremely important theme in relation to today’s realities: “Social importance
of environmental law: criteria of values and effectiveness of law”. It is of paramount
importance that the article conceptually justifies the idea of the leading criterion in
determining the value and effectiveness of environmental law which is to ensure the
human right to a favorable environment as a fundamental constitutional right.

The issue is continued by the article of Ivan Bliznets, rector of Russian State
Academy of Intellectual Property, Doctor of Legal Sciences, Active State Counsellor of
the third class (Moscow, Russia). The author highlights an important and interesting
problem within the trend of legal globalization: the main directions and vectors of the
development of international legal regulation of copyright and related rights. At the
same time, positive aspects of the existing trends are identified as well as the existing
obstacles to their implementation; the article also describes the role of the Russian
Federation in promoting a number of initiatives.

It is pleasure to present studies of our foreign colleagues from Turkey and Tajikistan
on urgent issues of enforcement of foreign arbitral awards (N. Emre Bilginoglu) and
participation of a prosecutor in a criminal trial (Davlatali Kakhkhorov).

It is always important to show to scientific community the research results of
colleagues from Kazan University. To present Kazan legal tradition is also one of the
missions of our journal. This issue contains articles by Rafik Khalilov, Aydar Gubaydullin
and Alina Shigabutdinova, Artur Khabirov on issues of criminal and civil law and
history of legal development.

Closing out, the practical part of the issue Conference Reviews contains descriptive
works by lawyers from Kazan, who review two law events: Review of the International
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scientific and practical conference “Enforceability of the environmental security in
relation to energetics and environmental management” and Review of the XII annual
competition among students of the Kazan (Volga region) Federal University “KFU
student of the year 2017”

With warm regards,
Editor-in-Chief
Damir Valeev
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ARTICLES

TAMARA MAKAROVA

Doctor of Law Sciences, Professor,

Head of the Department of Environmental
and Agricultural LawBelarusian State
University

SOCIAL IMPORTANCE OF ENVIRONMENTAL LAW:
CRITERIA OF VALUES AND EFFECTIVENESS
OF LAW

DOI: 10.30729/2541-8823-2018-3-2-7-17

Abstract: The article explores the criteria allowing determining the social significance
of environmental law from the standpoint of the signs of efficiency and value of this
branch in the legal system. The concept and content of the criteria “effectiveness” and
“value” in the legal science and their specific features as applied to environmental law
are analyzed. The study of the environmental and legal categories “legal mechanism for
environmental protection” and “environmental and legal status of the individual” allows
us to conclude that the leading criterion in determining the value and effectiveness
of environmental law is to ensure the human right to a favorable environment as
a fundamental inalienable and constitutional right. The article reveals peculiarities of
fixing the human right to a favorable environment in the legislation of the Republic
of Belarus, including the establishment of its inalienability in the Law of the Republic
of Belarus “On Environmental Protection’, the definition of protection methods and
guarantees. The specific feature of environmental law is defined as a single-purpose nature,
which is inherent to it due to its tasks, in aggregate aimed at creating conditions favorable
for the life and health of a person as a biological species and social individual, perceived
by the legal science through ensuring the human right to a favorable environment.

Keywords: effectiveness of law; value of law; Environmental Law; favorable
environment; the human right to a favorable environment; environmental and legal
status of the individual; legal mechanism of environmental protection.
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The law considered as one of the social regulators is subject to qualitative assessment
for its conformity with the demands of society from the standpoint of justice, expediency,
conformity with the spiritual, economic and ecological needs of the society. In response
to such a request from the public, the legal science, through its methods and practices,
assesses the effectiveness of the law by comparing the goal set by the legislator in
formulating the rule of law with the actual result achieved in the form of the legal order
that is taking shape in society. The problem of the effectiveness of law is invariably of
interest to legal science, both in general theoretical and applied aspects. In the scientific
literature, emphasis is placed on the fact that the effectiveness of law as a whole is
“finding and exercising by law <...> of the creative functioning of a person in a particular
society”. In this case, situations are possible when the application of specific norms can
give a negative result, i.e. the law, called to be a positive regulator of social life, in reality
can produce anti-legal, in fact, effects that the legal science defines as defects of law.
This means that the effectiveness of law as a criterion is connected to understanding
of the value of law as a characteristic on the basis of which the positive role of law is
revealed both for society as a whole and for the individual'. Efficiency and value acting
as a measure in the evaluation of law as a social regulator also need certain criteria,
since in cases where it is not a question of law in general but of its branches as the
largest structural elements, the criteria for efficiency and value will differ. Based on the
above theoretical and legal grounds, let us turn to the definition of criteria for the value
and effectiveness of the environmental law. In our arguments, we rely on the generally
recognized in legal science views on this area, such as defining its subject as social
relations arising in the sphere of the environment’; understanding of the complexity of
this legal education’; recognition of the doctrine of sustainable development as a modern
civilizational approach to the provision of environmental, economic and social policies
taken in unity as a general methodological basis of the science of environmental law?;
treatment in the environmental law of the value of nature as a yardstick, the state of
which alone is capable of answering the question of the optimality of the legal regulation
of relations included in the subject of this branch of law.

General theory of law: study guide / V.A. Abramovich and others; under the general editorship by
S.G. Drobyazko, S.A. Kalinin. Minsk: BSU, publishing house “Four Quarters”’, 2014. P. 72-75.

Environmental law: a course book / S.A. Balashenko, T.I. Makarova, V.E. Lizgaro. Minsk: The Higher
School, 2016. P. 17-20.

M.M. Brinchuk. Complexity as a principle of environmental law // Law in the modern Belarusian society:
collection of scientific works. Issue. 4, edited by V.I. Semenkov (chief editor) et al. National Center for
Legislation and Legal Studies of the Republic of Belarus. Minsk: Law and Economics, 2009. P.376-
392.

N.D. Vershilo. Ecological and legal basis for sustainable development: abstract for diss. ... Doctor of
Legal Sciences. Russian Academy of Sciences. Institute of state and rights. - Moscow, 2008. P. 51;
Legal foundations of sustainable development at the local level / T.I. Makarova et al. Minsk: Kovcheg,
2010.P. 56.
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In analyzing the effectiveness and value of environmental law, we proceed from the
need to establish the degree of approximation to the subject, by understanding that the
most extensive view of the state of nature (the Earth's ecological system) as a criterion for
the effectiveness and value of law will be legitimate (and even then to a certain degree of
simplification for adoption as such) only at the level of international law. Therefore that
part of the natural environment that, according to objective characteristics, cannot act as
an object of legal relations (for example, ecological system of water droplets) falls out of
our sight. For example, analyzing the concept of nature in the doctrine of environmental
law, M.M. Brinchuk considers such generalized categories as the ecological systems of
the Earth and the Cosmos, but sees a person as ,,an organic link between nature and
, which allows him to approach the issue of ecological limits as “permissible by

«

society
natural laws excessive impact on the natural environment»’. We believe that the value and
effectiveness of law from the point of view of its main «consumer», the bearer of rights and
obligations — a man recognized from ancient times as a «<measure of all things»®. In order
to avoid aberration in the perception of such a special criterion as the person himself,
the analysis should be carried out on the basis of comparable characteristics: a person as
a subject of law is the bearer of rights and duties in conjunction with the environment,
which is also an object of environmental legal relations, and positive environmental law
(set of established state norms as rules of conduct) is subject to evaluation in comparison
with natural human rights. This approach points to the human right to a favorable
environment as the leading criterion in determining the value of environmental law
and establishing the signs of its effectiveness.

According to the ideas that exist in science and society, “a man is a creation and
at the same time creator of his environment.»*. From this position, a man as part of
nature must be recognized as the ultimate goal of environmental protection. It makes
no sense to protect nature and its wealth without a human being. And the very concept
of «natural wealth» is estimated from the point of view of the usefulness of certain
elements of nature to meet human needs. A person uses nature to ensure his life's needs
(which leads to its change) and protects it from the consequences of his economic
activities as much as the laws of nature that he has learned allow this to happen. Such
a contradictory interaction for a person cannot but affect the legal regulation of the

M.M. Brinchuk. The laws of nature and society: a monograph, in 2 parts. Part 1. M.: Yurlitinform, 2015.
P.26-36.

M.M. Brinchuk. The laws of nature and society: a monograph, in 2 parts. Part 2. M.: Yurlitinform, 2015.
P.171-177.

General theory of law: study guide / V.A. Abramovich et al.; under the general editorship by S.G. Dro-
byazko, S.A. Kalinin. Minsk: BSU, publishing house “Four quarters’, 2014. P. 71-84.

Declaration of the United Nations Conference on the Human Environment: Adopted in Stockholm,
17 June 1972 // United Nations. 2018. Ch. 1, para. 1. URL: http://www.un.org/en/documents/decl_
conv/declarations/declarathenv.shtml (Access date: 17.02.2018).
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whole set of relations in the field of the environment and, as a consequence, on the
persons legal position in these relations.

In ecological doctrine the transition from nature protection as a conservation
of separate components of the environment to the protection of environment as
a summation of natural environment components, natural, natural anthropogenic and
anthropogenic objects' demonstrates a legal position of a human being not only from
the traditional standpoint, meaning only as a subject of law, but also as an object whose
ecological safety is guaranteed by certain composition of legal means. This approach is
justified in law theory by the reasoning of the following order: systematic legal ordering
would not happen if the legislator proceeds only from social relations ignoring a human
being, who is a doer of all social relations, the main productive force and the highest
biosocial value, as an object of law regulation®. It should be stated that the approach
in question, even if it is reflected in the environmental law, is represented indirectly.
Thus, the concept of “favorable environment”, defined both in Russian Federation Law
“On protection of the environment™ and in the Law of the Republic of Belarus “On
the protection of the environment™ as “the environment, the quality of which provides
ecological safety, sustainable functioning of natural ecological systems and other natural
anthropogenic objects’, is based on the attribute of sustainable functioning of natural
ecological systems. The rule lacks the fundamental, from our point of view, idea of who
the environment is enabling or not for - the human being.

The issue of using ecological criteria to evaluate the quality of the environment
for a human being was researched in scientific literature as a way to combine natural
scientific and juridical aspects of the matter. It is about the usage of methods used
in natural ecology to evaluate “environmental health”, which is understood as the
one needed for ensure human health and health of other living beings. Basically, the
evaluation of environmental health is nothing but indirect, circumstantial, but still
quite reliable characteristic of human health. This statement is based on the fact that
the human being is a part of the natural environment, malfunctions in which reflect
on the system of life support of human body. Lawyers agree that natural ecological
researches may be used not only as an illustration of natural objects’ state, but also as

On environmental security: Law of Republic of Belarus, November 26, 1992, no. 1982-Xll, edited on
17.07.2002 // ETALON. Law of Republic of Belarus / National centre of legal information of Republic
of Belarus. Minsk, 2018. [Electronic resource]

S.G. Drobyazko. Subject, field and object of legal regulation during the formation of social constitutional
state and legal civil society // Vybr. navuk. pracy Belarus. dzjarzh. un-ta: in 7 vols. Minsk, 2001. Vol. 3.
P.9-24.

On environmental security: Federal Law of the Russian Federation, January 10,2002, no. 7-FZ (amended) //
Konsultant Plus: Versiya Prof. Technologiya 3000 / OO0 “JurSpektr”. M., 2018. [Electronic resource]

On environmental security: Law of Republic of Belarus, November 26, 1992, no. 1982-XIl, edited on
17.07.2002 // ETALON. Law of Republic of Belarus / National centre of legal information of Republic
of Belarus. Minsk, 2018. [Electronic resource]
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a characteristic of environmental impact on the human being'. Nevertheless conclusions
of natural ecology cannot give legal evaluation of favourable environment.

The above mentioned definition of favorable environment is criticized from the
standpoint of legal positions as lacking juridical criteria which could clarify legal aspects
of providing sustainable functioning of natural ecological systems - the concept by
natural sciences introduced into the law without any clarification’. Herewith the concept
of favourable environment is defined through another concept - ecological safety, which
is “a state of protection of the environment, life and health of the citizens from possible
harmful effect of economic and other activity or emergency situations of natural and
technogenic nature” This “state of protection” is represented in law by the system of
regulation in the field of natural environment. In accordance with art. 20 of Belarus
Republic Law “On the safety of environment’, the standards of environmental quality are
set at the level providing ecological safety; they are used to evaluate the environmental
state and regulate the acceptable impact on it’.

The above said confirms the idea that a human being (even if indirectly) is included
by the lawmaker as one of legal protection objects. V.V. Petrov paid attention to this
peculiarity of legal regulation of natural environment back in 1995. “Applying historically
known and traditional forms of environmental protection, he writes, the protection of
a human being and his ecological rights is considered as the final stage of development
of the whole ecological system through its small and big elements. Gradual transition
from keeping natural environment safe to keeping the environment safe makes the
human being directly an object of protection™.

The peculiarity of individual’s legal role as of the one who is in interaction with
the environment is reflected most vividly in the category of ecological legal status of
a person’. View on the ecological legal status of a person is based on scientifically
accepted approaches concerning the concept of legal status of a person®, subject of
environmental law, legal position of individuals as subjects of ecological legal relations
and is defined by norms of this branch of law. However in order to the define the concept

M.l. Vasilyeva. On application of ecological criteria of favourable environment in law // Gosudarstvo
i pravo [State and Law]. 2002. No.11. P. 84-92.

M.M. Brinchuk. Environmental law: course book, 2™ rev. edition. M.: Yurist, 2005. P. 7.

On environmental security: Law of Republic of Belarus, November 26, 1992, no. 1982-Xll, edited on
17.07.2002 // ETALON. Law of Republic of Belarus / National centre of legal information of Republic
of Belarus. Minsk, 2018. [Electronic resource]

V.V. Petrov. Environmental law in Russia]: course book. M.: BEK, 1995. P. 119.

M.M. Brinchuk. Theoretical basis of ecological rights of individual] // Gosudarstvo i pravo [State and
law]. No. 5. P. 5-15; M.l. Vasilyeva. Public interests in environmental law. M.: Izdatel'stvo MGU [Publishing
house of Moscow State University], 2003. P. 107-125; T.I. Makarova. Ecological and legal status of citizens
of the Republic of Belarus]. Minsk: BGU, 2004. P. 231.

General theory of human rights / V.A. Kartashkin and others, chief editor E.A. Lukasheva // Russian
Academy of Science, Institute of state and law. M. : NORMA, 1996.P. 151-153.
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of ecological legal status, it is not enough to determine the powers of individuals and
other constituents included. It is also needed to identify a constructive (fundamental)
element of ecological legal status and its legal root, as well as to determine the interaction
between this and other elements, creating an exceptional formation incidental only to
this branch’s status. In our understanding ecological legal status of a person is formed
by legal norms of human behavior as a citizen and individual towards the environment
to meet his economical demands (nature management) and to protect against adverse
environmental factors. The main criterion helping to establish the elements of ecological
legal status of an individual should be the place of individual in the system of ecological
relations, whereby the common scheme for legal regulation — a subject, using powers, is
affecting the object - is not enough for ecological relations. Environmental protection
as legal relationship is needed only because the environment (in usual conditions -
an object of legal relations) also affects the human. This means that all legal powers of
citizens, which are somehow connected to the environment, should be included in the
ecological legal status.

In law theory the central place in legal position of an individual is given to
constitutional rights, freedoms and responsibilities, around which all the other elements
are formed'. In ecological legal status of an individual the whole range of rights is
considered constitutional: right on favourable environment, on compensation for its
harm, on ecological information, on health protection, property rights on natural
resources and such rights that allow citizens to participate in making ecologically
significant decisions and creating public ecological associations’. Among constitutional
rights there are some that in juridical literature are considered to be “the foundation
in the system of rights and freedoms, on which all the other rights are based on” -
inalienable rights’. The above mentioned characteristics (inalienable, constitutional,
connected to the environment) are intrinsic only for the right to favorable environment.
Other rights included in ecological legal status reflect only one particular side of this
relationship (such as natural resource and protection) and are often valuable as means
to keep and protect this constitutional right. By recognizing the right to favorable
environment as central unit of ecological legal status of an individual, we inevitably
include in this status the guarantees to the named right. Article 13 of the Federal Law
of the Russian Federation “On Protection of Environment” defines them as a system of
state measures to ensure rights on favourable environment, including the assistance to
citizens, public associations and non-commercial organizations in realization of their
rights in the field of environmental protection; taking into consideration the opinions

' Idem.

?  Constitution of the Republic of Belarus of 15" of March 1994 amended at the referendums on 24" of

November 1996, 17" of October 2004 // National registry of legal acts of the Republic of Belarus. 1999,
no.1 - 1/0; 2004, no. 188 - 1/6032. Art. 34, 36-37, 44-46.

G.A. Vasilevich. Constitution and some aspects of rights and freedoms protection. Minsk: Znanie,
1999.P.6.
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of population or the results of referendums while placing the objects, the economical
or other activity of which may cause harm to the environment; prosecution of officials
who impede the realization of ecological rights for citizens and public associations'.

In Belarusian law these guarantees are defined not for the whole complex of ecological
rights, but specifically for the constitutional right of citizens to favorable environment
and include other ecological rights of citizens, apart from the state measures to avoid
harmful impact on the environment and its recovery, prevention and liquidation of
consequences of accidents and disasters. These rights are the following: the right to
reimbursement of harm, which was caused to life, health and property due to the
harmful impact on environment; the right to ecological information, to decisions appeal
and actions (inactivity) of public authorities and officials, to court protection and self-
protection, to participation in the activity of public ecological associations. Apart from
that, the reference to provision of the right to a favorable environment by “other measures
provided for in this Law and other acts of legislation of the Republic of Belarus” in the
article 13 of the Law of Republic of Belarus “On the protection of the environment”
leads to the following conclusion: ensuring the human right to a favorable environment
is identical to the optimal operation of the environmental protection mechanism. In other
words, ensuring the right to a favorable environment is the criterion for the effective
functioning of the legal mechanism for environmental protection.

One more fundamental difference in the formulation of the environmental law status
construction according to the legislation of Belarus is the presence of a legal definition
of the right to favorable environment itself. According to the article 14 of the Law “On
environmental protection’, it is a birthright of a citizen and it is protected as a personal
non-property right, not connected with a property right. Moral damage caused to
a citizen by a violation of the right to favorable environment is to be compensated’.
The fact that the text of the law mentions the natural-born nature of the right to
favorable environment, its inalienability, and the legal characterization that provides
the opportunity to exercise protection by public and private law ways - it all gives the
guidance to the environmental law as a whole.

It is possible to evaluate the efficiency of the environmental law by comparing the
aim of the rule of law, set by a lawmaker, with the actual result in the form of the public
order on the basis of the analysis of the environmental law targets. According to the
article 3 of the Law of the Republic of Belarus “On environmental protection”, these
targets are to ensure the favorable environment; to regulate the relations in the field of
the utilization, protection and reproduction of natural resources; to prevent negative

On environmental security: Law of Republic of Belarus, November 26, 1992, no. 1982-Xl|, edited on
17.07.2002 // ETALON. Law of Republic of Belarus / National centre of legal information of Republic
of Belarus. Minsk, 2018. [Electronic resource]

On the environmental protection: the Law of the Republic of Belarus, 26 November 1992, No. 1982-
XIl: as amended by the Law of the Republic of Belarus dated 17 July 2002. Electronic Search Engine
ETALON, The Republic of Belarus, Minsk, 2018. [Electronic resource]
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impacts of economic and other activities on the environment; to improve the quality
of the environment; to ensure the rational (sustainable) use of natural resources'. This
is where we come to one of the key categories of environmental law — legal mechanism
for the environmental protection. From the legal theoretical point of view, the legal
regulatory mechanism is a system of legal means by which the legal effect on public
relations is exercised’. Understanding of the fact that the force of law is exercised by
the legal regulatory mechanism, which “switches on” (or “is switched on”) every time,
when a public need in social regulation occurs, from the perspective of branch juridical
sciences takes on a special practical meaning, which indicates the content given to this
notion by separate branches of the juridical science. There is also a generalized notion
of the mechanism in the environmental law, and it gives the opportunity to systemize
the nature and the ways of the impact of law on public environmental relations’. The
differences in understanding this notion are also expressed in the terms used by different
scientists: “the mechanism of the environmental law” (V.V. Petrov)*, “environmental-
law mechanism” (M.M. Brynchuk)®, “legal mechanism of environmental protection”
(V.E. Lizgaro, T.I. Makarova)® etc.

The diversity of public environmental relations regulated by law and, as a consequence,
the complexity of the environmental law have led to the scientific substantiation and the
establishment of different environmental law institutes as basic substantive elements
of the legal mechanism of environmental protection. Further, for the environmental
protection purpose, it is not only the means that should be embodied in law as
instruments, by which the effect on public relations is exercised, but also the functions,
that are performed by these instruments and that make this effect more efficient.

We believe, that the primary feature of the mechanism of the environmental
law regulation is that the formation of environmental protection means (and, as
a consequence, the corresponding environmental law institutes) often has an external
nature and is connected with a discovery or scientific substantiation at the level of
natural sciences (ecology, biology, chemistry, physics) of new patterns, which lead to
an additional effect on the environment and to the necessity of new instruments of

Idem, art. 3.
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its protection. Therefore, the elements of the environmental protection mechanism
give name to corresponding environmental law institutes, for example, environmental
expertize, environmental audit, and ecological certification.

The orientation of the environmental protection mechanisms established in the
law gives us a possibility to talk about the presence of systems of environmental law
institutes, such as legal and organizational ensuring of environmental protection and
economic mechanism of environmental protection. These systems correlate with each
other and have a self-contained content. Also we can speak about the establishment of
a mechanism that has ideological content and that unites the rules of law and institutes,
which regulate the environmental education and promotion of ecological awareness;
access to the environmental information and public participation in the making of
ecologically important decisions'.

Analysis of the institutes, included in the environmental law mechanism, shows
us that they unite around the basic elements of the legal regulation mechanism, such
as creation of a rule of law (adopting a law) — the force of law (law enforcement) -
monitoring of the implementation of the legislation - liability for the violation of the
law. These institutes also contain the specifics, typical for the environmental relations.
Therefore, the creation of the legislative framework of the environmental protection is
exercised not only by means of adopting laws, which contain the rules of environmental
law, but also by the development of technical regulations, that establish environmental
requirements for technological processes and corresponding control methods. The main
aim of the environmental law is to protect the environment and ensure the human right
to favorable environment and this aim is realized in the enforcement practice of public
authorities, legal entities, and citizens with the use of different environmental protection
instruments, such as, for example, accounting in the field of environmental protection by
managing the inventories of natural resources and the enterprises’ ecological passports;
ecological certification, insurance, monitoring. The controlling function is performed by
such environmental law instruments as the assessment of the impact on the environment,
strategic environmental assessment, environmental expertize or environmental audit.
Compensation of the damage, caused to the environment, including the damage caused
by legitimate activity, functions as a government and authority coercion and as a way
of ensuring the force of the rules of law.

Thus, in the present time the mechanism of the environmental law regulation is a set
of different measures (means), which contain organizational, economical and ideological
content, which are provided by law and as a whole are aimed at the preservation of the
environment — natural habitat of humans as species. It allows us to confirm the statement,
which says that the main criterion of the efficiency of the law mechanism of environmental
protection is also the ensuring of the human right to favorable environment.

" T.I. Makarova and others. Legal mechanisms of the environmental protection and ensuring the

environmental safety (under the scientific editorship of T..Makarova). Minsk, BNU, 2016. P. 191.
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In order to make a conclusion, we will identify the specific quality of the
environmental law (it even may be a quality, typical only for the environmental law).
This branch of modern legal system has a one-goal nature, because all of the targets
of this branch of law (such as the environmental protection, a process of ensuring the
environmental safety, the rational environmental management) are aimed at creation
of favorable conditions for life and health of a human being as biological species and
social individual; these conditions are perceived by the legal science as a process of
ensuring the human right to favorable environment. Thus, the single criterion of the
efficiency of the whole legal mechanism of the environmental protection and at the
same time its value is the enforceability of the person right to favourable environment
based on a principle “Achieved right of environment equals the optimal effect of a legal
mechanism of environmental protection”. This principle is observed even in the opposite
direction: immaculate compliance with the environmental protection rules ensures the
fundamental imprescriptible right of a human being to favorable environment.

References

Jekologicheskoe pravo: uchebnoe posobie [Environmental law: a course book] / Bala-
shenko S.A., Makarova T.L, Lizgaro V.E.. Minsk: The Higher School, 2016. P. 17-20.

Obshhaja teorija prava: posobie [ General theory of law: study guide] / Abramovich V.A.
and others; under the general editorship by Drobyazko S.G., Kalinin S.A. Minsk: BSU,
publishing house “Four Quarters”, 2014. P. 71-84.

Obshhaja teorija prav cheloveka [General theory of human rights] / Kartashkin V.A.
and others, chief editor Lukasheva E.A. // Russian Academy of Science, Institute of state
and law. M. : NORMA, 1996. P. 151-153.

Alekseev S.S. and others. Teorija gosudarstva i prava : uchebnik dlja juridicheskih vuzov
i fakul’tetov [The Theory of State and Law: course book for law schools and faculties]
(under the editorship by Korelskyi V.M. and Perevalov V.D.). Moscow: INFRA-NORMA,
1997. P. 256-272.

Balashenko S.A. and others. Jekologicheskoe pravo: uchebnik [Environmental law:
study guide] (under the editorship of Makarova T.I., Lizgaro V.E. Minsk: BGU [Belarus
State University], 2008. P. 495.

Brynchuk M.M. Jekologicheskoe pravo: uchebnik [Environmental law: course book],
2" edition, revised and enlarged. Moscow: Yurist, 2005. P. 7, 670.

Brinchuk M.M. Kompleksnost’ kak princip jekologicheskogo prava [Complexity as
a principle of environmental law] // Law in the modern Belarusian society: collection
of scientific works. Issue. 4, edited by Semenkov V.I. (chief editor) et al. National Center
for Legislation and Legal Studies of the Republic of Belarus. Minsk: Law and Economics,
2009. P. 376-392.

Brinchuk M.M. Zakony prirody i obshhestva: monografija [The laws of nature and
society: a monograph], in 2 parts. Part 1. M.: Yurlitinform, 2015. P.26-36, 171-177.



TAMARA MAKAROVA 17

Brinchuk M.M. Teoreticheskie osnovy jekologicheskih prav cheloveka [ Theoretical basis
of ecological rights of individual] // Gosudarstvo i pravo - State and law. No. 5. P. 5-15;

Drobyazko S.G. Predmet, sfera, obekt pravovogo regulirovanija v uslovijah formirovanija
social’nogo pravovogo gosudarstva i pravovogo grazhdanskogo obshhestva [Subject, field
and object of legal regulation during the formation of social constitutional state and legal
civil society] // Vybr. navuk. pracy Belarus. dzjarzh. un-ta: in 7 vols. Minsk, 2001. Vol. 3.
P.9-24.

Makarova T.I. Jekologo-pravovoj status grazhdan Respubliki Belarus [Ecological and
legal status of citizens of the Republic of Belarus]. Minsk: BGU, 2004. P. 231.

Makarova T.I. and others. Pravovye mehanizmy ohrany okruzhajushhej sredy
i obespechenija jekologicheskoj bezopasnosti [Legal mechanisms of environmental
protection and ensuring the environmental safety (under the scientific editorship by
Makarova T.I.)]. Minsk: BGU [Belarus State University], 2016. P. 156, 191.

Petrov V.V. Jekologicheskoe pravo Rossii: ucheb. dlja vuzov [Environmental law in
Russia: course book]. M.: BEK, 1995. P. 119, 557.

Vasilyeva ML.1. O primenenii v prave jekologicheskih kriteriev blagoprijatnosti okruzha-
jushhej sredy [On application of ecological criteria of favourable environment in law] //
Gosudarstvo i pravo - State and Law. 2002. No.11. P. 84-92.

Vasilyeva ML.1. Publichnye interesy v jekologicheskom prave [Public interests in enviro-
nmental law]. M.: Publishing house of Moscow State University, 2003. P. 107-125;

Vasilevich G.A. Konstitucija i nekotorye aspekty zashhity prav i svobod grazhdan [Con-
stitution and some aspects of rights and freedoms protection]. Minsk: Znanie, 1999. P. 6.

Vershilo N.D. Jekologo-pravovye osnovy ustojchivogo razvitija : avtoref. diss. ... d-ra
jurid. nauk [Ecological and legal basis for sustainable development: abstract for diss. ...
Doctor of Legal Sciences]. Russian Academy of Sciences. Institute of state and rights. -
Moscow, 2008. P. 51; Legal foundations of sustainable development at the local level /
Makarova T.I. et al. Minsk: Kovcheg, 2010. P. 56.

Information about the author
Tamara Makarova (Minsk, Republic of Belarus) - Doctor of Law Sciences,
Professor, Head of the Department of Environmental and Agricultural Law, Belarusian
State University (8, Leningradskaya St., Minsk, 220030; e-mail: dekanatlaw@bsu.by).
Recommended Citation
Tamara Makarova. Social importance of environmental law: criteria of values and

effectiveness of law. Kazan University Law Review. 2018;2 (3): 7-17. DOI: 10.30729/2541-
8823-2018-3-2-7-17



KAZAN UNIVERSITY LAW REVIEW = Volume 3, Summer 2018, Number 2

IVAN BLIZNETS

Rector of Russian State Academy

of Intellectual Property, Doctor of Legal
Sciences, Active State Counsellor

of the third class

PERSPECTIVES OF DEVELOPMENT OF INTERNATIONAL LEGAL
REGULATION OF COPYRIGHT AND RELATED RIGHTS

DOI: 10.30729/2541-8823-2018-3-2-18-23

Abstract: Intellectual property plays an important role in the life of society and
new trends, such as development of new technologies, require further development of
international treaty framework. Evolution of science, education and culture should stimulate
copyright and related rights, which is impossible without achieving balance of interests of
authors, rights holders and society. It is important to note that the need for renewal of the
international legal framework rests on the essential contradictions in this field between
developed and developing countries. The existing vectors of copyright and related rights at
the international level are constantly updated with new issues and problems that need to be
solved by the international community. The article discusses the main trends and vectors
of development of international legal regulation of copyright and related rights. The author
highlights the positive aspects of the trends, the existing obstacles for their effectiveness
and the role of the Russian Federation in fostering some initiatives.

Key words: copyright, WIPO, limitations and exclusions, broadcasting organizations,
theatre directors.

In the last years the international regulation of copyright and related rights has
received new impulses and challenges. The acceleration of globalization processes,
rapidly growing role of intellectual property in the life of society and development of
new technologies lead to massive work in development of international law system of
treaties according to the realities of the 21st century. Some of the problems are raised
not only on the doctrinal, but also on the national and regional levels. The special
role is played by World Intellectual Property Organization (WIPO) and its Standing
Committee on Copyright and Related Rights.
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We propose to look at the main vectors of this work, which in near future may
change the international system of intellectual property.

1. The question of preparation and adoption of Treaty on the protection
of rights of broadcasting organizations.

Treaty on the protection of rights of broadcasting organizations has been discussed
for a long time by the specilized committee of WIPO, so now it is one of the traditional
questions on the agenda. At the same time, this does not diminish the importance of
the question.

The need for such international instrument is mainly determined by the development
of new technologies, that have drastically changed radio and TV broadcasting. Accor-
dingly, more and more organizations switch from traditional means of broadcasting
to online-broadcasting on the Internet, the specific traits of which are not reflected by
Rome Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organisations.

Nevertheless, the urging need for renewal of the international legal framework is
halted by essential contradictions between developed and developing countries in this
question. In the first ones the internet-broadcasting prevails, while in the second ones
the traditional means of broadcasting still dominate. Consequently, developed countries
insist on the mandatory reflexion of the new technological and concomitant changes of
business methods in the new treaty, and developing countries, on the contrary, insist
that the new treaty should only deal with the traditional means of broadcasting.

Of course, such approach can lead to the situation when the agreement will not
reflect the technological realities by the time it is enforced, but probably the lack of
regulation in this sphere is even worse than poor regulation. Therefore the Russian
Federation favors the idea of holding a diplomatic conference for adoption of such
Treaty as soon as possible, because the questions of radio broadcasting need further
harmonization and unification.

2. Questions of limitations and exclusions from copyright for museums,
archives, scientific and educational organizations.

The development of science, education and culture, which should stimulate copyright
and related rights, is impossible without keeping fair balance between private and public
interests (interests of authors, right holders and society). It is generally accepted all over
the world that this balance can be achieved by limitations and exclusions from copyright
and related rights. However, the legal regulation of these questions significantly varies in
different countries, which creates problems for international cooperation and exchange
in the sphere of education, science and culture. Because such cooperation is only
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increasing in modern world, there is an urgent need for harmonization of this sphere
by preparing and adoption of the new international treaty under the aegis of WIPO.

In an attempt to solve the existing problems, WIPO now is conducting a series of
important studies, however these studies are done separately in museums, archives,
scientific and educational organizations. Therefore the position of the Russian
Federation, which is seen as sensible and important, is that the questions of limitations
and exclusions should be presented in a single document rather than in different ones
depending on the sphere (museums, archives, etc.), which proceeds from a single legal
nature of these limitations and exclusions.

3. New initiative of Russia on legal reinforcement of protection
of rights of stage directors.

In 2017 the Russian Federation proposed a new idea to WIPO: to reinforce and
unify the rights of stage directors on the international level.

Now despite the fact that theatre is one of the oldest forms of art, that had existed
long before the creation of copyright and related rights, the rights of stage directors are
not provided with the required legal protection and not reinforced by international
treaties. Consequently, the level of legal protection of right and interests of these persons
is different in different countries of WIPO.

A stage theatre director is a key person in the theatre, because it is due to his work
that all the elements of performance come together and form a single creative vision.
Of course, the work of stage directors is similar to the work of film directors, but at the
same time film directors possess copyright for the created audiovisual work.

Theatre productions are widely used by the third parties without permission given
by the stage directors and without paying remuneration to them, and it is a direct
consequence of the imperfection of international and national legal mechanisms for
protection of relevant intellectual rights.

At the same time one can proudly note that the Russian Federation has adopted and
enforced legal regulation that correspond to modern day realities.

According to the Civil Code of the Russian Federation, theatrical performances
are objects of related rights. In order to have legal protection the performances have
to be expressed in a form that allows its reproduction and distribution with the means
of technical tools.

A director of a performance (a person who directs a theatrical, circus, puppet,
musical or other stage production) is recognized as a performer (an author of the
performance). The result of the creative work of the theatrical director is expressed
directly in a form of a life performance and not via technical devices.

In order to strengthen the protection of rights of stage directors, on January 1st,
2018 a new law came into force, according to which a theatrical production put on by
a stage director remains to be an object of the related rights, but at the same time it
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has to be expressed in a form allowing it to be performed again before the audience
while remaining recognizable as a specific production (i.e. it can be expressed in a “life”
form), as well as in a form that can be reproduced and distributed via technical tools
(i.e. recording)'.

At the same time a stage director has the right for inviolability of the production,
i.e. the right for protection of the play from any distortion or changes that lead to
distortion of the meaning or the perception of the production either during a public
performance (a “life” form) or in a form of recording’.

At the same time while defining “performers” neither Rome Convention for the
Protection of Performers, Producers of Phonograms and Broadcasting Organisations
(1961), nor WIPO Performances and Phonograms Treaty (1996) mention stage directors,
therefore these treaties do not apply to the work of such persons.

According to the Rome Convention (art. 3), performers are actors, singers, musicians,
dancers, and other persons who act, sing, deliver, declaim, play in, or otherwise perform
literary or artistic works.

According to article 7 of the Roman Convention, performers have the right to
prevent the following actions for which they did not give their permission:

- the broadcasting and the communication of their performance;

- the fixation, without their consent, of their unfixed performance (i.e. recording
of a “life” performance);

- the reproduction, without their consent, of a fixation of their performance:

a) if the original fixation itself was made without their consent;

6) if reproduction is made for purposes different from those for which the performers
gave their consent.

Therefore it can be concluded that, according to provisions of the Rome convention,
stage directors are not fixed in definition of “performers” directly. Moreover they cannot
be indirectly referred to “other persons who in some way take part in performing literary
or artistic works™ either.

As a development of the Rome Convention, WIPO Performances and Phonograms
Treaty (WPPT) (1996) was adopted. WPPT defines performers as actors, singers,
musicians, dancers, and other persons which act, sing, deliver, declaim, play in, interpret,
or otherwise perform literary or artistic works or expressions of folklore works.

WPPT sets moral rights of performers (article 5):
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—as regards both his live aural performances and performances fixed in phonograms,
the performer shall have the right to claim to be identified as the performer of his
performances;

- performer also has the right to object to any distortion, mutilation or other
modification of his performances that would be prejudicial to his reputation.

WPPT sets economic rights of performers.

As regards their unfixed performances, performers have the right to authorize:

— the broadcasting and the communication to the public of their performance of
their unfixed performance;

- fixation of their unfixed performances.

As regards their fixed performance, the performers have the exclusive right to
authorize:

- the reproduction of their performances fixed in phonograms;

- the distribution to the public (internet) of the original and copies of their
performance fixed in phonograms;

— the commercial rental to the public of the original and copies of their performances
fixed in phonograms.

Thus, compared to the Rome Convention, WPPT largely widens the rights of
performers in both fixed and aural performances. However, the subjects of these rights
remain the same as in the Rome Convention and stage directors are not included into
the definition of a “performer”.

Therefore the initiative of the Russian Federation on the question of preparation of
a new treaty devoted to the protection of rights of stage directors should be welcomed.

In conclusion it should be noticed that the existing vectors of development of
copyright and related rights on the international level are always complemented by new
issues and problems that need to be solved by the international community. The Russian
Federation does not remain indifferent and actively takes part in solving these problems.
The author hopes that the initiative of the Russian representative on legal enforcement
of the protection of rights of stage directors will receive support from member countries
of WIPO and encourages the general public to discuss this question.
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Abstract: Arbitration is indubitably becoming a common way of resolving disputes.
Arbitration provides speed, neutrality, accuracy and enforceability; as a result it has
been mainly preferred over litigation. The arbitration process is very important indeed.
However, enforcing the arbitral award is as important as the arbitration process itself,
because an award that is not enforced does not contribute to the parties in any way.
Parties of the arbitration process prefer arbitration, as the judgment has a high chance to
be enforced under the 1958 New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, which already has been adopted by 151 of the 193 United
Nations Member States. Turkey is one of these 151 countries; however, there are not
enough sources in English that discuss the recognition and enforcement of foreign
arbitral awards pursuant to Turkish law. This research paper intends to explain the
recognition and enforcement of foreign arbitral awards in Turkey, starting with a brief
explanation on arbitration and foreign arbitral awards. Next, the Turkish regulation
regarding the recognition and enforcement of foreign arbitral awards and the 1958
New York Convention are represented. Furthermore, limited defenses preventing
enforcement are explained. Additionally, this research paper does not only stay with
the theory, but also discusses the matters in the light of the decisions of the Turkish
Court of Cassation. Consequently, the research paper offers profitable information in
English regarding the recognition and enforcement of foreign arbitral awards.
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Arbitration and Enforcement of Foreign Arbitral Awards

Arbitration is the resolution of a present or probable arbitrable dispute by one
or more arbitrators instead of the of the judicial body of a state.' The emergence of
arbitration predates the courts, insomuch that it constitutes the initial resolution method
of disputes. Arbitration imbedded its place in history before state courts with the object
of resolving legal disputes swiftly and fairly. At the present time, as judiciary is a branch of
the state power, it is inspected by the state courts. Likewise the arbitral awards constitute
a res judicata, just like the court judgments, thus they are also enforceable.

There are several factors why the parties prefer arbitration. Foremost among these,
arbitration is concluded in a short period of time compared to litigation. Moreover,
the procedural rules of arbitration are more flexible, and the parties have a decisive
capacity over the arbitrators and the place of arbitration. Furthermore, the arbitrators
are generally more proficient compared to judges in dispute resolution, as they have
arbitration experience.

A dispute has to be arbitrable if it is to be resolved by arbitration. Arbitrability is
the ability of parties to have a freedom of contract over the subject of the dispute. In
addition to this, the contract needs to be valid without a court decision. Some disputes
are not arbitrable. These disputes are usually related to family law and criminal law.
The reason for this is the reluctancy of the state to relinquish its jurisdiction over these
important social matters.

An arbitral award is defined as a determination on the merits by an arbitration
tribunal. When used with the word “foreign”, a debatable notion is created. Firstly, in
order to a foreign arbitral award to take effect in another country, the award has to be
recognized or enforced. Recognition and enforcement are two different concepts. If the
nature of the award is enforceable, then it must be enforced and not recognized. For
example, award regarding the collection of an amount requires enforcement. On the
other hand, if the arbitral tribunal determines that there is no debt, then that award
must be recognized, because the award does not require enforcement.

Enforcement of Foreign Arbitral Awards According to Turkish Law

The Act on Private International and Procedural Law, as known as the act numbered
5718, regulates the law applicable to private law transactions and relations that
contain a foreign element, the international jurisdiction of the Turkish courts, and the
recognition and enforcement of foreign judgments. The recognition and enforcement
of foreign arbitral awards are regulated by articles 60-63 of the Act. However, according
to Article 1 of the Act, provisions of international conventions to which the Republic
of Turkey is a signatory are reserved. This means that the Act is applicable only if the
award is decided by a non-contracting state to the New York Convention, as Turkey has

Joshua Karton, The Culture of International Arbitration and the Evolution of Contract Law 1 (2013);
Thomas E. Carbonneau, Arbitration in a Nutshell 15 (2012)
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ratified the New York Convention on July 2, 1992, with two reservations: reciprocity
and commercial reservations.

The reciprocity reservation indicates that Turkey may choose to only recognize
and enforce arbitral awards from arbitrations with other signatory countries or their
citizens. Commercial reservation permits a signatory country to apply the 1958 New York
Convention only to those disputes of a commercial nature according to Turkish law.

Turkey has also ratified The International Centre for Settlement of Investment
Disputes (ICSID) Treaty on May 27, 1988. According to Article 25 of the Treaty, a dispute
qualifies arbitration through ICSID if the dispute is between a contracting state to the
ICSID Convention and a national of another Contracting State, if the disputing parties
have agreed in writing to submit their dispute to ICSID arbitration and finally if the
dispute constitutes a legal dispute arising directly from an investment. Enforcement
of ICSID awards is different compared to other foreign arbitration awards, as the
Article 54 of the Convention states that contracting states shall recognize an ICSID
award as binding and enforce the pecuniary obligations imposed by that award within
its territories as if it were a final judgment of a court in that state.

A prerequisite for enforcement of an arbitral award is that award has to be foreign.
There is not any provision in the Act on Private International and Procedural Law
regarding this matter. In order to determine whether an award is foreign or not certain
criteria, such as citizenship of the parties or the arbitrators, the place of the award, under
which law the award was decided, are used. The Assembly of Civil Chambers in the
Turkish Court of Cassation held that if the award is decided under a foreign law, then
that award would be indicated as foreign.

Article I of the New York Convention states that the Convention shall apply to
arbitral awards made in the territory of a State other than the State where the recognition
and enforcement of such awards are sought. Under the 1958 New York Convention there
are two criteria for an award to be indicated as foreign. The first one is that the award
should be made in another state territory. The second one is that the award should
not be considered as domestic in the state where it is to be enforced. Hence, first the
Turkish court would determine whether the award is foreign or not. In this context,
if the award is made pursuant to the Turkish procedural law, the award is deemed as
a domestic one. However, if the award is made pursuant to a foreign law, the award is
deemed as foreign.

It must be noted that there are no specific provisions regarding the procedure for
enforcement of foreign arbitral awards in the 1958 New York Convention. However,
Article IIT of the 1958 New York Convention refers to the procedure law of the country
where the award will be enforced. Therefore, procedure of enforcement would be
determined according to Turkish law. This is regulated by the Act on Private International
and Procedural Law. According to Article 60 of the Act, enforcement is demanded from
the civil court that parties have decided to apply. If the parties do not have such agreement,
the award can be enforced in the civil court where place of residence of the losing party is.
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If such place cannot be found, the civil court where the losing party’s domicile is should
be competent. The party who applies for the enforcement of the award must provide
the duly authenticated original arbitration agreement or its duly authenticated copy, the
binding award or its duly authenticated copy and finally the translation. This process can
be executed even during the judiciary recess, which is between July 20 and August 31, as
the courts apply simple trial procedure for the enforcement of awards.

Under Article V of the New York Convention, there are certain circumstances where
enforcement of the award may be refused at the request of the party against whom it is
invoked. First, it may be refused if the parties to the arbitration agreement were under
some incapacity or the said agreement is not valid. Second, the enforcement may be
refused if the party against whom the award is invoked was not given proper notice of
the appointment of the arbitrator or of the arbitration proceedings or was otherwise
unable to present his case. Third, the enforcement may be refused if the award is beyond
the scope of the arbitration agreement. Fourth, the enforcement may be refused if the
composition of the arbitral authority or the arbitral procedure was not in accordance
with the agreement of the parties, or, failing such agreement, was not in accordance
with the law of the country where the arbitration took place. Fifth, the enforcement
may be refused if the award has not yet become binding on the parties, or has been set
aside or suspended by a competent authority of the country in which, or under the law
of which, that award was made.

Moreover, according to Article V/2 of the Convention, the enforcement of the award
may also be refused if the competent authority in the country where recognition and
enforcement is sought finds that; the subject matter of the difference is not arbitrable
under the law of that country; or the recognition or enforcement of the award would
be contrary to the public policy of that country. These circumstances are parallel to the
ones in the Act numbered 5718.

As the enforcement of the award is fulfilled by a lawsuit, filing a lawsuit requires
a certain amount of fee. Pursuant to the Article 3 of the Act on Fees numbered 492, fee
for the enforcement of the award is determined by the nature of the decision. Therefore,
there are still debates over the fees, whether it should be a proportional fee or a fixed
fee. The Turkish Court of Cassation held that the fee for the enforcement of the award
must be determined by the nature of the judgment that is sought to be recognized, thus
found that demand of a fixed fee was not accurate in a particular case.' However, it must
be noted that, as the judge solely examines if the circumstances allow the award to be
enforced and that the applicant have fulfilled prerequisites in order for the award to be
enforced, regulating the fee as a fixed fee could have been more appropriate.

If the applicant is a foreigner, an assurance have to be deposited according to Article 48
of the law numbered 5718. However, if there is an international agreement between
Turkey and the foreigner’s state of citizenship, then an assurance is not needed.

Decision numbered 2009/8256, dated 9/15/2009.
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The examination of the recognition and enforcement request by the Turkish
Courts is limited to determination of the fact that whether the arbitral award and
the arbitral proceedings meet the conditions under the law numbered 5718 or the
New York Convention. In Turkish legal practice, if trial Courts determine the case
in relation to its merits, thereafter the Court of Cassation may overrule the decision
of recognition and enforcement accordingly, if filed by the petitioner. Hence, during
enforcement proceedings, the court examines whether or not there exists an obstacle
for the enforcement of the foreign arbitral award and accordingly the enforcement
should be rejected or not.

Partial Enforcement of Foreign Arbitral Awards

“Pursuant to Article V/1-(c) of the New York Convention, in case the award deals
with a difference not contemplated by or not falling within the terms of the submission
to arbitration, or it contains decisions on matters beyond the scope of the submission
to arbitration, provided that, if the decisions on matters submitted to arbitration can be
separated from those not submitted, that part of the award which contains decisions on
matters submitted to arbitration may be recognized and enforced” Moreover, Article 62/
(g) of the Act on Private International and Procedural Law provides that in cases where
the arbitral award pertains to a subject that is not included in the arbitral agreement or
clause or where the arbitral award exceeds the limits of the arbitral clause, the court of
enforcement shall dismiss that part of the request of enforcement of the foreign arbitral
award. The Turkish Court of Cassation ruled that the partial enforcement of the foreign
arbitral award is possible in a case where there are three separate agreements between
the parties of an arbitration procedure and two of them have an arbitration clause:

“In that case, the question of possibility of partial enforcement of arbitral awards arises.
As a rule, there is no legal obstacle to partial enforcement of arbitral awards. Hence, in
the decision of our chamber dated 3.6.2002 and numbered 9357/4209, it is decided that
in case the arbitral award is made based on a matter not included in the arbitration
agreement or clause or goes beyond the scope of the arbitration agreement or clause, the
court may reject the enforcement (concerning this part of the award) and therefore, the
partial enforcement is possible.” This Decision of the 19th civil Chamber of the Court
of Cassation dated 18.12.2003 and numbered 2003/7270 E., 2003/1288 K provides that
partial enforcement of foreign arbitral awards is possible under the Turkish law.

The decision referred to above has been adopted by the Court of Cassation pursuant
to the International Private and Civil Procedure Law numbered 2675, which was in force
prior to the Act on Private International and Procedural Law. However, the content of the
Article 45/(h), which has been referred to in the aforementioned decision corresponds
to the content of Article 62(g) of the Act on Private International and Procedural Law.
Consequently, the decision above may be taken into consideration in the application
of the Act on Private International and Procedural Law as well. In addition to the said
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decision, there are other decisions where the Court of Cassation ruled that the partial
enforcement was admissible.

The enforcement judge shall take into consideration the prohibition of révision au
fond, which means prohibition of examination of merits of the case, or conclusiveness of
foreign judgments, while giving partial enforcement decisions. It should be emphasized
that the partial enforcement shall not involve the examination of merits of the case.
In the event that the examination of merits is necessary in order to grant a partial
enforcement, the request of partial enforcement shall be rejected. Accordingly, the
part of the arbitral award subject to request of enforcement shall be separable from
the arbitral award. For example, awards regarding pecuniary debts may be partially
enforced, as they can be separated.

The request of partial enforcement may be accepted in case there are valid reasons
for refusal of enforcement regarding certain parts of the arbitral award. In this way,
a favorable solution for the parties would be obtained; because the parties preferred to
resolve their disputes by means of arbitration, and even if the award is not completely
enforceable, the enforceable part must be respected. The decisions of the Court of
Cassation indicate that the partial enforcement is possible. However, the principle of
prohibition of révision au fond, which is the most essential principle with regard to
enforcement proceedings, must be followed.

Enforcement of ICC Awards

The International Chamber of Commerce, known as ICC, is the utmost business
organization in the world and one of its activities is dispute resolution pursuant to its
own rules. Briefly, in the commencement of an arbitration procedure in ICC, an arbitral
tribunal is appointed. According to ICC Arbitration rules, the arbitral tribunal issues
an award in a short period of time, which is six months. The arbitral tribunal submits
the award in draft form to the Court. Therefore the award is presented to the ICC
International Court of Arbitration before being signed. This Court may modify the
form of the award, however, it cannot modify the content of the award. This Court is
nota court in a regular sense. It merely assures the application of ICC Arbitration rules.
It is the arbitral tribunal who resolves the dispute. The Court on the other hand inspects
the ICC arbitration process, the award’s form and indicates the fees of arbitrators.

The award is binding on the parties. Article 34 of the ICC Arbitration Rules indicates:
“By submitting the dispute to arbitration under the rules, the parties undertake to carry
out any award without delay and shall be deemed to have waived their right to any form
of recourse insofar as such waiver can validly be made.” As much as the award is binding,
it still has to be enforced under the Turkish law in order to be executed.

In some circumstances, Turkish Court of Cassation deems ICC arbitration award
as a national award, not a foreign one. Therefore, there is no need for an enforcement
procedure for these awards to be executed. According to the Turkish Court of Cassation,
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ICC arbitral awards given under the Turkish procedural law are not foreign awards. The
award is Turkish, as it is given under the Turkish authority. In the decision numbered
7099, dated 12/19/1985, the Turkish Court of Cassation indicated that during the
arbitration Turkish procedural law was applied and the arbitrator issued the award in
Turkey, therefore the award must be regarded as Turkish. In another judgment given
by the 19" Chamber of the Turkish Court of Cassation dated 11/9/2000 and numbered
2000/7602, the Court held that it is a valid reason to refuse enforcement of the award
if the award is given without giving the losing party right to defense. However, as the
losing party had the chance to demonstrate its evidence to the court, the enforcement
cannot be refused on such grounds.

Moreover, in another judgment issued by the Turkish Court of Cassation’s 15"
Chamber, dated 10/25/1996 and numbered 1996/5584, the Court held that, as there
was no clear indication of what constitutes a foreign judgment neither in Turkish law
nor the New York Convention, the award was not foreign because the arbitration process
was executed under the Turkish Procedural Law. Hence, the judgment was issued under
the Turkish authority and it is a Turkish judgment. Nevertheless, it must be reiterated
that these cases involved awards given under the authority of the Turkish law.

Judgments of the Turkish Court of Cassation

Turkish Court of Cassation may be criticized for its protectionist decisions on the
matter of enforcing foreign awards. A prior decision of the Court in 1976 commenced the
debates on this issue. The Court did not enforce an ICC arbitration award on the grounds
that it was against the public policy. This decision pertained to a dam construction.
Turkey and foreign companies signed a contract for the dam construction and there was
an arbitration clause in the agreement. Pursuant to the agreement, ICC arbitration rules
were to be applied. However, the Court of Cassation held that not applying the Turkish
procedural law and approval of the Court of Arbitration would be against public policy.
It must be noted that The Act on Private International and Procedural Law was not in
force and New York Convention was not ratified when this decision was issued. However
fifteen years after this decision, the 15" Chamber of the Court of Cassation held that the
application of ICC rules were not against the public policy, and consequently changed
its fallacious view (Decision dated 7/10/1991 and numbered 3667).

Pursuant to a decision of the Assembly of Civil Chambers of the Turkish Court of
Cassation (dated 5/5/1999 and numbered 1999/273), the Court held that arbitrators are
bound with the procedural law chosen by the parties, and since the arbitrators applied
Swiss law when Turkish law was chosen by the parties, there is a valid reason for refusal
of the enforcement pursuant to Article V/1-(d) of the New York Convention.

In a decision of the 19" Chamber, The Turkish Court of Cassation ruled that (dated
5/8/1997 and numbered 1997/4669) the award was enforceable while a party claimed
that there was no written arbitration agreement. The Court held that there was evidently
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an arbitration agreement and a sales contract according to rules of The Federation of
Oils, Seeds and Fats Associations, as the parties had letters of credit. The Court referred
to Article II of the New York Convention, in which the term “agreement in writing” is
indicated. According to this article, the term “agreement in writing” includes an arbitral
clause in a contract or an arbitration agreement, signed by the parties or contained in
an exchange of letters or telegrams.

According to a decision of the 11" Chamber of the Court of Cassation dated 5/25/2000
and numbered 2000/3992, the Court favored a new approach. In this case, a dispute arising
between a German firm and two Turkish firms would be resolved under ICC arbitration.
The arbitral tribunal would apply ICC arbitration rules, but the interpretation of the
contract and the disputes arising from the contract would be resolved according to Turkish
law. The dispute arose and the German firm filed for arbitration under the ICC. The arbitral
tribunal did not apply Turkish procedural law and found that Turkish side needed to pay
a particular amount. German firm filed for enforcement of the award in Turkey. The Court
of Cassation stated that the contract should be interpreted by Turkish law, however, it was
clearly indicated in the contract that the arbitration procedure would be in compliance
with the ICC rules of arbitration. Therefore, as per the Court of Cassation, parties agreed
on the resolution of the dispute by the ICC. Finally, the Court of Cassation found that
there was no valid grounds to refuse the enforcement of the award.

In the event of determining if subject matter is capable of settlement by arbitration or
not, the Court of Cassation discussed whether refunding value added tax was arbitrable
or not. On 5//2007, the 11" Chamber held that the payment of the VAT to the applicant
stated in the invoice was not possible, as tax could only be paid to tax offices. Therefore,
the Court found that payment of value added tax to a firm would not be acceptable
under arbitration.

Conclusion

Although arbitration does have certain advantages over litigation, enforcement is still
mandatory in order to benefit from a foreign arbitral award. Without the enforcement,
solely having the award does not do any good. However, enforcement is not an impetuous
procedure due to the 1958 New York Convention.

Turkey who is the 17" largest economy in the world is showing a major progress on the
subject of enforcement of foreign arbitral awards. As a member of the New York Convention
since more than twenty years, its judiciary is doing its very best to respect the foreign
arbitral awards. It is not hard to witness that the grounds for refusing the enforcement
of an arbitral award is declining, and the Court of Cassation tends to honor the foreign
arbitral awards.
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Abstract: The author of this article analyses legal theory issues of administering
different kinds of prosecutor’s activity at the present stage of pre-trial proceedings in the
Republic of Tajikistan. It is important to emphasize that after becoming independent,
the young state was faced with important questions related to improvement of acts,
especially in the area of differentiation of kinds of the prosecutor’s activity. The author
focuses on the analysis of the position of domestic scholars on the implementation by
the prosecutor of accusatory and supervising functions when carrying out judicial and
law reforms in the country. In addition, the author compares a number of provisions of
the existing criminal procedure legislation with the Code of Criminal Procedure of the
Tajik SSR (1961) mentioning different kinds of prosecutor’s activity during investigation
of crimes and law enforcement at pre-judicial stages. As a result of his research, the
author offers a number of mechanisms that would help to solve the debatable questions
in the implementation of prosecutor’s activity in pre-trial proceedings.

Key words: prosecutor, pre-judicial production, prosecutor’s activity, modern period,
accusatory activity, procedural management, supervising activity.

There is no doubt that investigation of crimes conducted on a high quality level and
sufficient evidence collected legally contribute to a justifiable judgment. Otherwise, one
unlawful decision or action by the persons carrying out criminal proceedings can call
into question all the system of criminal justice. This point corroborates the idea that
not only the court but also the authorities representing investigating structures play
a significant role in imposing of fair criminal judgement.
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To guarantee the rights of individuals to have fair criminal proceedings, the Republic
of Tajikistan had to determine the limits of functions of each lawful authority in
prosecution, in particular functions of the public prosecutor. Political pressure of illegal
armed groups during the civil war was growing every day, delaying and impeding the
work of the legislative body on the elaboration and adoption of the legislation. Therefore,
the actions of Tajik prosecutors were regulated by the Code of Criminal Procedure of
the Republic of Tajikistan of 1961, which having included substantial amendments and
additions was in power up to 2009.

The range of prosecutor’s procedural functions in pre-trial proceedings was also
included in Law no. 652 of the Republic of Tajikistan “Prosecution in the Republic
of Tajikistan™ adopted on 20 April, 1992. Under the articles 3 and 31 of the Law, the
prosecutors not only supervised the lawful authorities of the prosecution, but also had the
right to investigate crimes on their own. In particular, they had the power to inspect the
requests and complaints about the violation of law (subpara 2, para 1 of art. 21). In case of
finding the evidence of criminal act, they had to institute criminal proceedings (subpara
5, para 2 of art. 21) and order under the established procedure (art. 24).

Later all the above-mentioned regulations characterizing the supervisory and accusatorial
operation of the prosecutor at the stage of pre-trial proceedings transformed into two
Constitutional Laws of the Republic of Tajikistan “The Prosecuting Authorities of the Republic
of Tajikistan™: they were adopted on 11 March, 1996 (no. 289) and on 25 July, 2005 (no. 107).
Exercising the procurator’s authority in crime investigation provided by the Constitutional
laws often led to difficulties. Apart from that, the existing then Code of Criminal Procedure
of the Republic of Tajikistan of 1961 did not comply with the goals and objectives of the
independent state to seek the creation of competitive criminal proceeding.

Consequently, taking into account the experience in criminal procedure legislation
of the states of CIS and other countries, the legislative body of the Republic of Tajikistan
adopted a new Code of Criminal Procedure on 3 December, 2009 that came into force on
1 April, 2010. The implementation of unlimited procedural power of the prosecutor at the
stage of pre-trial proceedings has drawn attention of both domestic and foreign experts’.

Having analyzed art. 36 of the Code of Criminal Procedure of the Republic of
Tajikistan that includes individual functions of the prosecutor at the stage of pre-trial
proceedings, some of the Tajik scholars came to the conclusion that the public prosecutors

' VedomostiVerhovnogo Soveta Respubliki Tadzhikistan [Gazette of the Supreme Council of the Republic

of Tajikistan], 1992, no. 13, art. 211.

Praktika primeneniya Ugolovno-protsessualnogo zakonodatelstva Respubliki Tadzikistan i rekomendatsii
po ego usovershenstvovaniju [Practice in the application of criminal procedure legislation of the
Republic of Tajikistan and recommendations on its improvement], edited by A. M. Madzhitov, E. D. Ka-
molova. Dushanbe, 2012; Dostizhenija, problemy i perspektivy razvitija ugolovno-processual’nogo
zakonodatel'stva Respubliki Tadzhikistan: materialy Mezhdunarodnoj nauchno-prakticheskoj konferencii
[Achievements, Difficulties and Perspective of Development of Criminal Procedure Legislation of
the Republic of Tajikistan: Proceedings of the Scientific Conference] (Dushanbe, 3 December 2014).
Dushanbe, Irphon Publ, 2014.
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are the key subjects of the pre-trial proceedings. Within their competence, they carry out
the accusation on behalf of the State and support it at every stage of criminal proceedings'.
They also supervise the exact and unified implementation of laws by the inquiry or
preliminary investigation authorities as well as the police operations.

However, other scholars consider these legislative rules to be breaking the principle of
competitiveness in administering criminal proceeding functions in criminal procedure.
They emphasize that “the prosecutor representing the prosecution should not have the
power that is not confined to the party of the dispute™ and on this basis, should not be
granted the function of supervision at the stage of pre-trial proceedings. Nevertheless,
Professor Z. H. Iskanderov believes that in the Republic of Tadzhikistan prosecutor’s
office has been carrying out supervision over law and order from the beginning up to the
present day”. He notes that initiation of criminal proceedings is still the initial stage of the
defense. In this regard, the Professor claims that the main function of the prosecutor is
supervision over law and order at the stage of preliminary investigation. This point of view
was partially supported by the prosecutor’s office employees in Republic of Tajikistan,
who referred to the history of formation of prosecution in the majority of countries’.

N.A. Kudratov, Z.I. Kholkhuchaev. Ugolovno-processual’noe pravo Respubliki Tadzhikistan. Obshhaja
chast’ i dosudebnoe proizvodstvo (per. s tadzh. jazyka na russkij jazyk) [Criminal procedural law of the
Republic of Tajikistan. The general part and pre-trial proceedings (translated from Tajik into Russian)],
edited by Candidate of Legal Sciences, Associate Professor N.A. Kudratov. Dushanbe, Ozar Publ., 2013,
p. 99; R.R. Yuldosheyv, N.A. Nozirov, F. S. Imimnazarov. Ugolovnyj process. Obshhaja chast”: kurs lekcij (per.
s tadzh. jazyka na russkij jazyk) [Criminal Procedure. The General Part: Set of Lectures (translated from
Tajik into Russian)], edited by R.R. Yuldoshev. Dushanbe, R-Graph Publ., 2016, p. 69.

Ugolovnoe sudoproizvodstvo Respubliki Tadzhikistan: uchebnik [Criminal Procedure in the Republic of
Tajikistan: course book], edited by N.S. Manova, Yu.V. Frahciforov, R.R. Yuldoshev. Dushanbe, Tadjiprint
publ., 2017, p. 79; Ugolovnyj process: uchebnoe posobie (per. s tadzh. jazyka na russkij jazyk) [Criminal
Procedure: study guide (translated from Tajik into Russian)], edited by R.R. Yuldoshev. Dushanbe,
R-Graph Publ., 2018, p. 91.

R.R. Rakhmatulloeva. Ugolovno-processualnye funktsii na osnove printsipa sostyazatelnosti
v ugolovnom sudoproizvodstve Respubliki Tadzhikistan [Criminal procedure functions based on
the principle of competitiveness in criminal proceedings of the Republic of Tajikistan] // Problemy
primenenija zakonodatel’stva v sovremennom periode: teorija i praktika // Sbornik statei i materialy
respublikanskoj nauchno-teoreticheskoj konferencii [Difficulties in the implementation of legislation
in modern times: theory and practice. Collection of articles and proceedings of the Republic Scientific
Conference. 28 November, 2013]. Hudzhand, Noshir Publ., 2014, p. 52.

Z.Kh. Iskanderov. Rol’ prokurora v obespechenii prav i svobod cheloveka i grazhdanina v ugolovnom
prothesse: teoretiko-pravovye problemy [The role of the prosecutor in protection of human and civil
rights in criminal procedure: Theory and practice issues // Zakonnost’ (Teoreticheskiji nauchno-prakticheskij
zhurnal General'noj prokuratury Respubliki Tadzhikistan) [Legitimacy (Theoretical and Practical Science
Magazine of the General Prosecutor’s Office of the Republic of Tajikistan)], 2005, no.2, pp. 81-87.

Sh. Kh. Kurbonov. Zadachi prokurorskogo nadzora v prothesse obespecheniya zakonnosti | pravo-
poryadka [The Goals of prosecutor’s supervision over law and order] // Problemy primenenija
zakonodatel'stva v sovremennom periode: teorija i praktika // Sbornik stat’i i materialy respublikanskoj
nauchno-teoreticheskoj konferencii [Difficulties in the implementation of legislation in the modern
times: theory and practice. Collection of articles and proceedings of the Republic Scientific Conference.
28 November, 2013]. Hudzhand, Noshir Publ., 2014, p. 12.
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It is hard to agree with the idea that prosecution authorities of the Republic of
Tajikistan have been carrying out only the supervision function since its establishment.
Analysis of the individual prosecutor’s activities at the stage of pre-trial proceedings since
its foundation shows that the functions of Tajik prosecutors are not only of supervisory,
but also accusatory character unlike functions of Russian prosecutors. Apart from that,
the statements of some authors contravene the provisions of the current Code of Criminal
Procedure of the Republic of Tajikistan. Abiding by the law (para 1, art. 36 of the Code
of Criminal Procedure of the Republic of Tajikistan), functions of criminal prosecution
carried by the prosecutor have priority over the supervision functions. For example, para
1 of art. 36 of the Code of Criminal Procedure of the Republic of Tajikistan states that
the prosecutor administers prosecution at every stage of the criminal procedure and only
para 2 of the given article provides for the prosecutor’s supervision over implementation
of laws by the inquiry or preliminary investigation authorities. It goes without saying that
every function of the prosecutor at the pre-trial stage serves its own purpose. In particular,
if the criminal proceedings are initiated against a specific person, the prosecutor achieves
the aim of the criminal proceeding to some extent that includes solving of the crime
timely and bringing to justice those responsible.

[Collection of articles and proceedings of the Republic Scientific Conference.
28 November, 2013]. Hudzhand, Noshir Publ., 2014, p. 52.

There is a different point of view on the subject of the theory of criminal procedure.
For example, I. T. Makhmudov states in his work’, that the exercising of supervision
function by the prosecutor in this sphere is one of the important ways to fulfil the
function of criminal prosecution. He writes: “The prosecutor, in addition to enforcing
the law in the pre-trial phase, should also take measures to substantiate the accusation
in the committed crime presented against particular individuals” In this regard, the
author thinks, that the prosecutor exercises the function of criminal prosecution at
all stages of criminal proceedings and considers the supervision over the preliminary
investigation to be a way to implement the function of criminal prosecution.

For the comprehensive and constructive conclusion on this issue, we have conducted
a survey among investigators of the Ministry of Internal Affairs, as well as investigators
and prosecutors of the procuratorial bodies in the Republic of Tajikistan. In particular,
64,7% of respondents expressed the view, that the prosecutor in the pre-trial phase

' 1.T. Makhmudov. Protsessual’noe polozhenie prokurora v ugolovnom protsesse [The procedural status

of the prosecutor in criminal proceedings] // Vestnik Tadzhikskogo natsional’nogo universiteta (Seriya
gumanitarnykh nauk) [Bulletin of Tajik National University (Series of Humanities), 2014, no. 3/4 (139),
p. 85. 1. T. Makhmudov, N.A. Abdulloev. Prokuror v ugolovnom protsesse: tejreticheskie problemy
| pravovoe regulirovanie [The prosecutor in the criminal proceedings: theoretical problems and legal
regulation] // Materialy nauchno-prakticheskoy konferentsii na temu: “Aktual’nye voprosy sudebnogo
prava, prokurorskoy deyatel’nostil presechenie prestupnostiv Respublike Tadjikistan” [Proceedings of the
scientific-practical conference “Important issues of the judiciary, prosecution work and suppression
of criminality in the Republic of Tajikistan”], ed. by I. . Makhmudov. Dushanbe, Maorif va farhang
Publ.,, 20