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AHHOTaNNA

CraThs, MOCBSIIEHHAS TTOHATUIO MPHUHIUIIOB IpaBa KaK OJHOW M3 OCHOBOIIOJIATAIOIIIX
KaTeropuil TeOpuu Ipapa, 0a3upyeTcs Ha aHAIN3E TOPEBOJIOIMOHHBIX HCCIEJOBAaHUHN HaH-
HOM KaTeropuu.

OpHoll U3 HauboJIee BXKHBIX COCTABJIAIONIMX IMpaBa SABJSIOTCS €ro MPUHITUIIGI,
TO €CTh PYKOBOJSIINE Hadana, Ha KOTOPBIX 0a3UPYIOTCS HOPMBI, OT/ACIHHBIE HHCTH-
TYTHI U BCE IIPABO B LIETIOM.

W3yueHuto mpUHIMIIOB MpaBa YIS MHOTO BHUMAaHUS KaK B COBETCKYIO, TaK
Y TIOCTCOBETCKYIO SIIOXH YUYEeHBIE B 00J1aCTH TeOpHH IpaBa, B 9acTHOCTH, C.C. Anek-
ceeB, A.M. Bacunses, B.B. Jlazapes, A.A. [lapnymmna, A.®. Yepaauues, A.®. le-
6anoB u apyrue. OHU YACISAIN U yACTAI0T BHUIMaHUE U3YUCHHUIO PA3INIHBIX ACTICK-
TOB MPUHIIMITOB TPaBa, UX MOHSATHUIO, KIaCCU(DUKAIIUH H T. II.

Eciu B mocnepeBoNOIMOHHBINA TIEpUo OBLIIO TOCTATOYHOE KOJMYECTBO UCCIIC-
JIOBAaHUH, TIOCBSIICHHBIX MPHUHIIMIIAM TIPaBa, TO O JOPEBOIIOIMOHHOM IEPUOJE TO-
JIoOHOE YTBEpKJeHHe OyAeT HeJOCTATOYHO TOYHBIM, TaK KaK 3TH MPOOJIIEMBI MOCTO-
SIHHO HaXOJWJINCh B MOJE 3PEHUS JIUIIb HEKOTOPHIX yueHbIX, Takux kak FO.C. 'am-
6apos, b.A. Kuctakosckuit, E.H. TpyOernkoii, I'.®. llepiieneBny u HEKOTOpPbIE APY-
rue. Cnemyer, OIHAKO, 3aMETUTh, YTO KAKWUX-THOO CIIEIUAIBHBIX HCCIEIOBAHUM,
MOCBSIIICHHBIX aHANU3Y TOHATUS MPUHLHUIIOB MPaBa, B JTOPEBOIIOLUOHHBIA TEPHOT
MIPaKTHYECKH HE CYIIECTBOBAIO. TeM He MeHee, B pa3IMIHBIX TPyAaX Kak M0 TEOPHUU
rocy/apcTBa W TpaBa, TaK W IO OTACIBHBIM OTPACIsAM TpaBa TEPMHUH IPUHITUID
UCIIOJIB30BAJICA TIOCTOSTHHO TIPU OCBEILICHUHU Pa3IMYHBIX acliekToB. Hapsany ¢ Tepmu-
HOM «IPHUHIUID) YYCHBIMH-TIPABOBEAMH FICTIOb30BAJINCh M TaKHe CHHOHUMHYHBIC
IPUHIIMITY» KaTErOpPHH, KaK «OCHOBHBIE Ha4yallay JHO0 «PYKOBOIAIINE HAYATIay.

HecMoTpst Ha TO, YTO MOHATHUIO PUHIIUIIOB IIPaBa B JOPEBOIIOIMOHHON TUTEpa-
Type MPaKTUIEeCKH He OBIJIO y/IEeHO BHUMaHUS, MHOTHE HCCIIeIOBATENN HCIIONB30-
BaJIM KaTeTOPUH «IIPUHIIUID» THO0 «OCHOBHBIE Havana» (cM. [1, c. 397; 2—4] u ap.).

AHanu3upys TuTepaTypy MO TEOPUH TOCYAAPCTBA U IIPpaBa U OTACIBHBIM OTpac-
JISIM TIpaBa JOPEBOJIOIMOHHOTO MEPHO/a, MOXKHO CJIENaTh BBIBOA, YTO ITOJ HMPUHITH-
naM# TIpaBa TIOHUMAIIMCh OCHOBHBIE, PYKOBOJISIIME HavYalla U HJeH, Ha KOTOPBIX 0a-
3UPOBATUCH HOPMBI, OTAEIbHBIE HHCTUTYTHI U BCE MIPABO B LIEJIOM.

«BecpMa BakHBIM, — yKasbiBaal B.M. XBOCTOB, — SIBIISIETCSI OTKPBITHE OOIINX
PYKOBOASIIUX TMPHUHIIUIIOB TPaBa, MO OTHOIICHUIO K KOTOPHIM OT/AEIbHBIE HOPMBI
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MIPECTABIISIOTCS JIUIITh YaCTHBIMU BBIBOJAMH. TaKoB, HallpuMep, MPUHIIMIL, YTO 000-
raieHue, NoJay4eHHOe Ha Yy>KOH cyeT M ylepuBaeMoe 0e3 10CTaTOYHOTO OCHOBa-
HUS, TIOJUIEKUT BO3BpaTy. M3 aTOro obImero mpuHIKIA B CUCTEME MpaBa TOJIBKO BBI-
BOJAMM SIBJIIOTCSI TAKUE WHCTUTYTHI, KaK IPABWJIA O BO3BpPATE YIUIAThl HECYILECT-
BYIOILIETO JOJra, MpaBuja O BO3BpATe TOTO, YTO JAHO AJS JTOCTHKEHHSI HE3aKOHHOU
Wi Ge3HpaBCTBEHHOW Ienu U T. I. IIpum moMomu oThICKaHHMA OOIIEro MpPUHIIMIA,
JIEKAIIEeT0 B OCHOBE CYIIECTBYIOIINX Y3aKOHEHHUM, MOKHO OOOTaTHTh CaMBId MaTe-
pHai CyIecTBYIOIMX HOPM: pa3 yCTAaHOBJIEH OOIMIMK MPUHIMIL, U3 HETO MOKHO BBI-
BECTH CJIEJICTBUS, KOTOPBIC PaHBIIIEe 3aKOHOJATENEM He ObUTH TOAMEYEHBI, CO3/IaTh
HOBBIE WHCTHTYTHI, aHAIOTUYHBIE C PaHbIlle CyIIECTBOBABIIMMH. BEIBeneHne 00mmx
MIPUHLIMIIOB €CTh MOTYIIIECTBEHHOE CPEACTBO AJIS MIPUMEHEHMs FOpUINUECKOi aHaso-
rum» [5, ¢. 160-161].

O ropuanYecKOM NPUHLHUIE TOBOPUIN U JOPEBOIOLUUOHHbIE UBUIUCTHL. B ua-
ctHocTH, I'.@. lllepmieHeBUY 0TMEYas, YTO «IOJ UMEHEM FOPUIMUYECKOro MPUHLIMIIA
MOHUMaeTcCsl 00I11ast MbICIb, HAallpaBJeHNE, BIOKEHHOE 3aKOHO/IaTelIeM, CO3HATEIHHO
W OECCO3HATENBHO, B ENBIA P CO3/TAaHHBIX UM HOpPM. Takve MPUHIUITBI HEPEIKO
YCTaHABIMBAIOTCS CAMUM 3aKOHOJATENeM, U MpeodiaaHie UX B 3aKOHOJATEIbCTBE
TOBOPHT B TOJIB3Yy COBEpIICHCTBa nocnenHero. K coxaneHuto, Halle 3aKOHOAATEb-
CTBO, HaIllpOTHUB, OTPAHUYMBACTCS YCTAHOBJICHUEM OTACIbHBIX HOPM U TOJBKO BECh-
Ma peIKo JaeT odmue Havyana...» [6, ¢. 32]. B apyroii pabote, roBopsi 00 aHaIOTUK
npasa, ['.®@. [llepuieHeBUY yKa3bIBal, YTO «aHAJIOTHS MpaBa BBHICTYIAET TOra, KOraa
JAHHBIN CITy4ail He YKIAJBIBACTCS B CO/EpP)KaHHE KaKOTo-TH0O0 3aKOHA, M Mpe/Ioa-
raert, 4To B JICHCTBYIOLIEM 3aKOHOAATEIHCTBE HET HU OJHOM HOPMBI, JJIEMEHTHI KO-
TOpPOH XOTSI OBl YACTUYHO COOTBETCTBOBAIM JJIEMEHTaM Kasyca. [Ipumenstomnii
MPaBO, YCTAHOBHUB MANYIO TIOCHUIKY, HAIIPACHO HIIET OOJBIION MOCBUIKHA HE TOJBKO
TOAECTBEHHOU, HO XOTs ObI cX0nHOH. Toraa eMy NpUXOIUTCS CO3/AaBaTh HOPMY M3
psifa 3aKOHOB, pa3pemaroiuX BOMPOCH M3 TOTO K€ (PaKTHUECKOTO cocTaBa. YcCTa-
HOBIIEHHas HOpMa OyJeT pacKpbITHEM OOIIed WIeu, KOTopas JISKUT B OCHOBE He-
CKOJIBKHMX 3aKOHOB, TOM TOYKH 3pEHUs, 4acTo JIa)ke HE CO3HABAaeMOMW, C KOTOpPOH 3a-
KOHOJATEIb CMOTpPEN Ha XU3HCHHbIE OTHOLICHUS, KOTJa MOAYMHSI HUX IMPaBOBOM
HOPMHUPOBKE. JTO OyJeT HaXOXKIeHUE FOPUIANYECKOT0 MPUHIINIA, TpeaHa3HaueHHO-
r'0 UTPaTh POJIb OONBIION MOCBUIKKY [7, ¢. 58]. «Jlormueckuii mporecc mpu aHAIOTUU
npasa, gaiee otmeuan [.@. [llepmieHeBud, — IpeacTaBiIseTCad B CIEAYIOIIEM BHUJIE.
IlogBepraercss aHanu3y psifi 3aKOHOB, BBIAEISETCS U3 HUX ONPEACIICHHBIN 3JIEMEHT,
oOIIHi UM BCEM, U CO3/1a€TCs FOPUANUECKUN TPUHIIUI, K KOTOPOMY IIPHYpPOUHBAETCS
OpUINIecKoe TociencTsue» [7, c. 60].

[L.I". BunorpamgoB otmedan: «B Buay 3THX BecbMa SICHBIX COOOpaXXCHHUU S XOTel
OBl OOBSICHUTH, TI0 BO3MOXKHOCTH KPaTKO H MPOCTO, TIIaBHBIC MPUHIIMITBL, JIEKAIHC B
OCHOBE IOPHUIMYECKAX HHCTUTYTOB. T€OpHs mpaBa B 3TOM OTHOIIEHWH MOXET OBITh
CpaBHEHA C MOJUTHYECKOW 3KOHOMHUEH, KOTOpask TAKXKE pPa3BUBACTCA M3 MPOCTHIX
o0mux Hayan 1 TpeOyeT Bce XKe 3HAUMTENIbHOTO 3amaca ClelHaabHbIX 3HaHHH, KorIa
JIeJIo JOXOIUT A0 moapoOHOCTE» [8§, ¢. 6].

[IpuBeneHHBIE BBINIE PACCYXKACHHUS HM3BECTHBIX JOPEBOJIOLMOHHBIX YUYEHBIX-
MIPaBOBEIOB TI0 TEOPUHU TOCYAAPCTBA U MpaBa U OTAEIBHBIM OTPACISAM IpaBa MO3BO-
JSIFOT CAENaTh BBIBOJ, YTO MPHUHLMIBI MPaBa MPOHU3BIBAIA BCIO MPABOBYIO KU3Hb
oOrmiecTBa, BCIO MPaBOBYIO Marepuio. OHM XapaKTepU30BaIM HE TOJBKO CYIIHOCTD,
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HO W COZAEp>KaHUE MpaBa, OTPaXkalll HE TOIBKO €ro BHYTPEHHEE CTPOCHHUE, CTaTHKY,
HO U BECh IPOIlecC €ro NpUMEHEeHHs, ero TUHaMUKY. U, kak crpaBe/yinBo yKa3bIBaeT
M.H. MapueHKO, «IIpUHIUIIBI [IPaBa CIy’KaT OCHOBHBIM OPHUEHTHPOM BCEHl MpaBo-
TBOPYECKOM, MPABONPUMEHUTEIHLHOM U MPABOOXPAHUTEIBHON JEITEILHOCTH rocyaap-
CTBEHHBIX OpraHoB. OT CTENEeHU MX COONIOACHHS B MPSIMON 3aBHCUMOCTH HAXOIUTCS
YpOBEHb CIaXEHHOCTH, CTaOWILHOCTH U 3 dekTrHBHOCTH MPaBoBOil cucTeMbl. MMes
00111e00513aTebHBIN XapaKTep, IPUHIUIIBI IIPaBa CIIOCOOCTBYIOT YKPEIUICHUIO BHYTPECH-
HETO €IMHCTBA M B3aUMOJEHUCTBUS Pa3lIWYHbIX OTpacieid W MHCTUTYTOB IIpaBa, HOPM
npaBa ¥ MPaBOBIX OTHOIICHHUH, CYObEKTHBHOTO U OOBEKTUBHOTO TipaBay [9, c. 292].

Bripakaro 60JbI1y0 671aroJapHOCTh CBOEMY HAYYHOMY PYKOBOJUTENIO, JOKTO-
py opuandeckux Hayk, npodeccopy U.I'. ['opbauesy.

Summary

R.R. Cakhapov. Specification of principles of law in pre-revolution literature.

The article views principles of law as a paramount category of theory of law, basing on
the analysis of pre-revolution research of this category.
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