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AHHOTaNNA

B crarbe packpbIBaeTCs MOHSITHE YTOJIOBHO-IIPABOBON KBATU(HKAIMK U €€ BUJIbL. ABTOP
JaeT cCOOCTBEHHOE OTpeieIeHne KBaTH(PUKANU MTPECTYIUICHUI 1 MOKa3bIBAET €€ ITAlbl, KO-
TOpBIE CBSI3aHbI C YCTAHOBJICHHEM OCHOBHBIX JIEMEHTOB COCTaBa MPECTYILICHUSI.

KnioueBsble c10Ba: yroioBHO-IpaBoBas KBadu(uKkays, KBIN(HUKALU TPECTYIUICHHH,
COCTaB IPECTYIUICHHS, OCHOBAaHHE YTOJIOBHOI OTBETCTBEHHOCTH.

IOpunngeckas (mpaBoBas) KBaM(pHUKAIHS KaK OIEHKA TOTO MM HHOTO THITA CO-
MaJIbHOTO TOBEACHUS C TOUYKH 3pEeHUs MpaBa (3aKOHA) UMEET CBOM Pa3HOBUAHOCTH.
Kpurepuem Ttakoro nmeneHust MOXeT ObITh M30paHa OTpacieBas NMPHHAIIC)KHOCTH
HOpMAaTHUBHOTO akTa. Tak, B cepe aIMHUHUCTPATHBHOTO MpaBa — 3TO aJAMHUHHUCTpA-
TUBHO-IIPaBOBasi KBaju(UKalus, B 00JaCTH TPaKAAHCKOTO IMpaBa — TIPaXkKIaHCKO-
ImpaBoBasgd W T. O. HOCKOHLKy IopuandecKas KBaJ’II/I(i)I/IKaHI/IH HUMECT T'HOCCOJIOTHYC-
CKUil (MO3HABATENBHBINA) M AKCHOJIOTHUCCKUM (LIEHHOCTHBIN) ACMeKThl, TO OIECHKA
NPaBOBOM MPHUPOIBI TOBEICHHS SBISIETCS €0 BaXKHOW COCTABIISIOIIEH.

B TCOPHHU YT'OJIOBHOI'O IIpaBa HUCIIOJB3YyCTCSA TECPMHH «YI'OJIOBHO-IIpABOBasA KBa-
mudukaiusy. OAHAKO aHAU3 JTUTEPATYPhl YOSKIAET B TOM, YTO C €r0 MOMOIILIO
0003Ha4Yal0TCs MPaBOBbIC TIOHATHS, HMEIOIINE Pa3INYHYIO IPABOBYIO IPUPOY.

Tak, B HEKOTOPBIX paboTax MO TEOPUH KBATH(PHUKALUK MPECTYIUICHUH MOXHO
00HAPYKHUTh, YTO MOHATHE «yTOJOBHO-IIPABOBAs KBATH(PUKAIUIY) (HAKTHUECKH OTO-
JKIECTBISICTCSA C MOHATHEM «KBAIM(UKALUS NPECTYIUIeHus». «I10CKONBKY yroJjoB-
HBII 3aKOH ONpEIENsIeT NPEeCTyIHOCTh U HaKa3yeMOCTb JIESHUMN, MTOCTOIbKY, — CUU-
taeT A.A. TonkadeHko, — yrOJIOBHO-NPaBOBas KBATH(HUKAIIMS BCETIa BHICTYIACT KaK
kBauuKanus npectyrieHus» [1, c. 9].

WNuoro MueHus npuaepxkuBaercs P.A. Caburos. OH moyaraeT, 9To «yroJOBHO-
NPaBOBYIO KBATH(DUKAIIMIO HEJb3s1 CBOJAMTH TOJBKO K FOPHUIUYECKON OIICHKE oOIiie-
CTBEHHO OIACHBIX JIESHHH, mpeaycMoTpeHHbIXx OcobenHoi yacTteio YK». B cBszu ¢
STHM MM BBICKa3bIBACTCS MHEHHE, YTO YTOJOBHO-TPABOBas KBATH(HUKAIIUS SBISICTCS
POJIOBBIM TIOHSITHEM, «OXBATHIBAIOIIMM KaK KBaTH(PHUKALUIO MPECTYIICHUN, TaK U
HETPeCTYNMHOro (MOCTKPUMHUHAIIBHOTO) MOBENCHHU». ABTOp YOEXAEH, 4TO YrOJOB-
HO-TIPaBOBOM KBaMU(UKAIMH TIOABEPraroTcs NpaBOMEPHBIC OOIIECTBEHHO MOJIC3HBIC
JICHCTBUSI, K YACITY KOTOPHIX OH OTHOCHUT U aKThI MOJIOKUTEIBHOTO MOCTKPUMHHAIIb-
HOro ToBeicHus. «B kBanudukamnuu, — pasBuBaer 3ty Mbiciab P.A. CabuToB, — HyX-
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JaeTcsl HeoOXxoauMasi 000poHa, KpaitHAsI HEOOXOIUMOCTh U IPYyTHE OOCTOSTENHCTBA,
UCKJIFOYAIOIIME MPECTYMHOCTh ACIHU [2, ¢. 7-9].

B kauecTBe caMOCTOSITENHHBIX BUJOB YTOJIOBHO-IIPABOBON KBaIH(UKAIMH B JIU-
TepaType IMpearaeTcsa pacCMaTpUBaTh TaKkKe KBATH()HUKALNIO COASTHHOTO HEBMe-
HSIEMBIMH, & TAKXKE KBATU(DUKAIIMIO MaJIO3HAYUTEIbHBIX JesHu [3, c. 21].

OTH NOAXO0/bI, XOTS U C HEKOTOPBIMU YTOYHEHUSAMH, TTOAAEPKUBAIOTCS IPYTHMH
y4eHbIMH. B 4acTHOCTH, OTMeYaeTcs, YT0 HeoOXoanMasi 000pOHa, a PaBHO U JpyTHe
00CTOSITENbCTBA, MPEAYCMOTPEHHBIE YTOJIOBHBIM 3aKOHOM, «3HAUMMBlI HE CAMH IO
cebe», a B CBSI3U C COBEPIICHUEM TIPU 3TOM JIEHCTBUHN, MPUUMHSIOMNX Bpell MOocs-
rarolieMy WIA OXpaHsIeMbIM YTOJOBHBIM 3aKOHOM HHTepecaM. « Takoe moBeneHue, —
numer E.B. bnaroB, — HECOMHEHHO, TOAJICKUT YTOJIOBHO-IPaBOBON KBaiH(puKa-
mun». OH paccMaTpUBaeT 3Ty MpoOJeMy B paMKax aHaIM3a NMPUMEHEHHS THIIOTE3bI
HOPMBI YTOJIOBHOTO TIPaBa M TAaK)Xe MPUXOAMWT K BBIBOIY, YTO KBAJTHU(PHUKAIMS Tpe-
CTYIUICHHS HE UCUEPIIBIBACT BCETO COACPKaHMS YrOJIOBHO-IIPABOBON KBaIH(PUKALIUH
[4, c. 95-96].

CymiecTByeT MHEHHE, YTO KaTETOPUIO KBATU(UKAIIUHN CIEAYET ONMPENeNiaTh KaKk
NPaBOBYIO OLIEHKY, OCYIIECTBISIEMYIO B OmNpelelieHHOH cdepe mpasa. K mpumepy,
JLA. TayxmaH nonaraer, 4To «yroJOBHO-IIPaBOBasi OLIEHKA CO/ICSIHHOTO CJIaraeTcs u3
JIByX KOMIIOHEHTOB: 1) OTrpaHUYEHUs MPECTYITHOTO OT HEMPECTYITHOTO U 2) KBaJH-
(uKaMy NpecTymHOro, TO €CTh KBaTu(UKaUK MpecTyIuieHus. .. [lpuznanue coxe-
STHHOTO HETPECTYITHBIM HCKII0YaeT HEOOXOIMMOCTh PEIIeHUs] BCeX APYTHUX BOIPO-
COB YTOJOBHOIO MpaBay [5, c. 6]. I3 U37105KEHHOTr0 MOKHO CIENaTh BBIBOJ, YTO yIO-
JIOBHO-TIPABOBasi KBadu(UKaIMs (KaKk BHJ JCSITCILHOCTH) HAYUHACTCS C PEHICHUS
BOTpoca 00 OTrpaHHYEHHH TPECTYIHOTo OT HempecTymHoro. IlomoOHO¥ mo3wummn
npunepxuBaercs u H.®. Ky3nernoa. OHa paccMaTpuBaeT BOIPOCH KBANMH(DUKAIIAN
MaJjo3HAUUTENbHBIX JAesHuM (4. 2 cT. 14 YK P®) u psina npyrux npocTyIkoB, epaHu-
yauux ¢ TIPECTYIUICHUSMH, B KOHTEKCTe Ooyiee MIMPOKOM, YeM COOCTBEHHO KBaJU-
(ukanus npecrymiennt [6, c. 198-278].

Takum o0Opazom, mpeoOyiagaeT MHEHHE, YTO B COACPKaHHUE MOHATHS YTOJIOBHO-
MIPaBOBOM KBaJM(HUKAIMK B JUTEPAType CIeAyeT BKIOYATh Pa3IMIHbIE BUABI Mpa-
BOTNIPUMEHHUTEILHON [EATENFHOCTH, 4 HE TONBKO KBAIM(HKALUIO TPECTYIUICHUS.
Pemenne 3Toro QUCKyCCHOHHOTO BONPOCAa MMEET CYIIECTBEHHOE 3HAYeHHE I I0-
HUMAaHHS TPaBONpUMEHEeHHS B chepe yroloBHOTO MpaBa, ¥ B TOM YHCIE IJIS Xapak-
TEPUCTUKHU ACATEIHHOCTH, UMEHYEMOU COOCTBEHHO KBaTM(UKAITUEH MPECTYILUICHUSI.

VYTonOBHO-TIPaBOBasi KBATM(HKALUS CIIPABEIJINBO PAaCCMATPUBACTCS B TCOPUHU
KaK YaCTHBIA clTydall ropuandeckoil kBanmmdukamuu [7, c. 6], ocobas ee pa3HOBUI-
HocTh. CrienoBaTebHO, OHA JIOJDKHA PAcIioyiaraTh CyIIeCTBEHHBIMU YepTaMH, Xapak-
TEPU3YIOLUIUMH IOPUANYECKYIO KBATH(PUKALNIO KaK BUI AesITeIbHOCTH. BMmecTe ¢ TeM
YTOJIOBHO-TIPABOBOM KBaJM(UKAIIMH JOJDKHBI OBITH NMPHUCYIIN M WHBIE, crenudude-
CKHYe TIPU3HAKH.

W3BecTHO, 4YTO IOpHIMYECKas KBAIM(HUKAIWS OCYIIECTBISETCS C OMOpOH Ha
mpaBo. FOpuamueckoil OCHOBOM yTOJIOBHO-TIPABOBO KBaTH(UKAINK SBISCTCS yTO-
JIOBHOE 3aKOHOATENIbCTBO, CUCTEMa KOTOporo npeacranieHa B ¢T. 1 YK P®. byay-
4y (OpMOI IOPUINUECKOM OLIEHKH TOTO WJIM HMHOTO THIIA TMOBEACHUS C MO3UIUH 20-
JI08HO20 3aKOHA, YTOJIOBHO-IIPAaBOBas KBaIM(HUKAIHMI BMECTe C TeM HE yTpadynBaeT
Ka4yecTBa COIMAIHLHON ero OIeHKH.
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Kak ormeuanoch panee, MOCpeACTBOM IOPUAMYECKON KBATU(UKAIIUN OTpeaes-
eTcs COLMANLHO-TIPaBOBasi npupooa COAESHHOTO, TO €CTh €ro MPUHAIIEKHOCTH K
TOMY WJIM HHOMY THIy noBefaeHus. OTCIofa CleayeT, YTO He BCSKas JeATelIbHOCTD,
ONHpAroIIascs Ha HOPMY YTOJIOBHOTO 3aKOHOJATENhCTBA, HE JI00As yTOJOBHO-
NpaBoBas OLEHKa MOXKET pacCMaTpUBaThCS KaK YrOJOBHO-TIIPaBOBasi KBaJU(QHUKALIUS.
Tax, B 4. 2 cT. 2 YK PO oTmeuaercs, 4T0O 3aKOH «yCTaHABIMBAeT BUIBI HAKa3aHUN U
WHBIE MEPhl YTOJOBHO-IIPABOBOTO XapaKTEpa 3a COBEPIICHHE MpecTymieHui». [Ipu-
MEHEHHUE 3THX Mep (pPaBHO Kak M OCBOOOKAEHHE OT YrOJOBHOW OTBETCTBEHHOCTH M
HaKa3aHUs) HAXOIUTCS GHEe PAMOK YTOJOBHO-TIPABOBOW KBATM(HUKAIIMU, XOTS yUeT
T€X WIA WHBIX OOCTOSTENHCTB M TPEINONaraeT WX CBOEBPEMEHHYHO YTOJOBHO-
NpaBoBYIO oLeHKY. OHM MOTYT BIHATH Ha PELICHHE BOMpoca 00 yroJoBHOW OTBETCT-
BeHHOcTH. CrlemoBaTenbHO, HE JIt00as yroJIOBHO-IIPABOBas OIIEHKA TOXKIAECTBEHHA
YTOJIOBHO-TIPABOBOM KBaIM(hHUKALINH.

VYTonoBHO-TIpaBoOBasi KBaTH(PUKALUA MPEAIIECTBYET ACSITEIBHOCTH MO OIpese-
JICHUIO T€X Mep BO3/eicTBUA, KOTophle ycTaHoBIeHb YK P® kak mpaBoBbie noceo-
cmeusi COBEpIIEHUsl NesiHusl. Mepa OTBETCTBEHHOCTH YCTAHABIMBACTCS IPABOIPU-
MEHHUTENEM ¢ yueToM TpeboBanuii YK (k mpumepy, Ha oCHOBE OOIIMX Hayall H CIie-
[UAJIBHBIX TPaBWJI Ha3HAUEHUS HaKa3aHWA) U Ha 0a3e COOTBETCTBYIOLIEH yTOJIOBHO-
MIPABOBOM OIICHKH BBISBICHHBIX ()aKTHYECKHX NAaHHBIX (K MPHUMEPY, CMITYaroIInuX U
OTATYAIOIIUX OOCTOSATENHCTB). MIHBIMU CIIOBaMU, MPENCTABISIETCS, YTO COAEpIKaHUE
MOHATHUSl «YTOJOBHO-IIPABOBAsl OLICHKA» IIUpPE, YEM €€ MPOSBJICHUE B YTOJOBHO-
MPaBOBOM KBaJM(UKAIMH. B 3TOM cMBICIIe TIOCTIEMHSS MIPEICTaBISIET COO0H OHY U3
(hopM peanu3zannyu yroJlOBHO-IPABOBON OLCHKH.

VYTO0M0BHO-TIpaBOBast OIEHKA SIBJICHHUS COAEPIKUTCS (M3Jaraercs) B COOTBETCT-
BYIOIIEM aKkTe KBajdudukanuu. Ee mpenensl onpenenstorcs B MEPBYI0 odepeb CO-
Jep>KaHHEM CaMOro yroJIoBHOTO 3akoHa. OOBEKTOM YrOJIOBHO-IIPaBOBOW KBaiuu-
Kallid MOTYT OBITH TOJHKO MOBE/IEHUYECKHE aKThI, HO HE COOBITHS (KaK pa3HOBHI-
HOCTh opuandeckoro (akra). Cornacuo 4. 2 cr. 2 YK PO «nacrosmuit Kogexc yc-
TaHAaBJIMBAE€T OCHOBAHWE M MPUHIUIBI YIOJOBHOM OTBETCTBEHHOCTH, ONpEAEISET,
KaKue OIacHbIe IS JIMYHOCTH, OOIIEeCTBa WM TOCYyAapCTBa ACSHUA MPU3HAIOTCS
MPECTYIUICHUSIMHU. .. ».

Hcxozst u3 3TOr0 mpeacTaBiseTcst AMCKYCCHOHHOM Touka 3penus P.A. Caburosa,
YTO B COJEPKaHWE YTOJOBHO-TIPABOBOM KBaNMH(PHKANK CIEAyeT BKIIOUUTH KBajH-
(hMKaLMIO «CMATYAOIINX WM OTSATYaroIIuX Haka3zaHHe OOCTOSTENECTB, HA3BaHHBIX B
cT. 61, 63 u 64 YK PD» [2, c. 8]. Bo-niepBbIX, HE BCE OHU XapaKTEPHU3YIOT MOCTKPH-
MUHAIIHOE 108e0eHUe BUHOBHBIX JTUI. YacTh M3 HUX OTHOCHUTCA K KaTETOPHUU IOPH-
JUYecKuX (DaKTOB, UIMEHYEMBIX B MPaBe COOBITUSAMH (K TIPUMEPY, HECOBEPIIIEHHOJIE-
THEe, OEPEeMEHHOCTE). BO-BTOPHIX, XOTS HEKOTOPHIE 00CTOSATEIHCTBA, IEPEUNCIICHHBIC
B II. «#», «Kk» cT. 61 YK (sBKa ¢ MOBUHHOM, OKa3aHUE MEAUITMHCKON M MHOU ITOMOIITH
TIOTEPIIEBIIEMY HENOCPEACTBEHHO TIOCIIe COBEPIICHUS IMPECTYIUICHUs W JIp.), TPE-
CTaBJIAIOT COOOW MO3UTHUBHBIN (M MOOLIPSIEMOIl YTOJOBHBIM 3aKOHOM) IOCTKPHMH-
HAJBHBIA aKT IMOBEACHUS BUHOBHOTO Juna. OHM TpeOYIOT yrolOBHO-TIPABOBOW OIICH-
ku. OfHaKo UX Hanmuyue (100 OTCYTCTBUE) HE H3MEHSIET IIPABOBOM OIIEHKH COZIESH-
HOTO NMEHHO KaK MPEeCTYIUIEHHs, TO €CTh He U3MEHSET IPUPOb! AesTHUA. B-TpeThux,
cpenu OOCTOSITENTBCTB, OTATYAOIIMX Haka3zaHue, 3akoH (cT. 63 YK P®) masbBaer
TOJIBKO T€, KOTOPBIE TaK WM UHAYE COMPSKEHBI C YKE COBEPLICHHBIM MPECTYILICHUEM.
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Kakwne-nmibo oTaensHbIC TOCTKPUMHHAIBHBIE MTOCTYIIKH, TPeOyIOme 0co00il «KBa-
mudukanum», cpedu HUX He 3HauaTcs. KoHeuHo, mpW Ha3HaueHWH HaKa3aHUsS Ha-
3BaHHbIE 0OCTOSITENBCTBA OJKHBI OBITH COOTBETCTBYIOIIMM 00pa3oM OIIEHEHBI, UM
JIOJDKHA OBITH JaHa yTOJIOBHO-TIPAaBOBAs OIEHKA, HO TAKOBas HE SBJSIETCS KBaTU(H-
Kaluen.

Takum 00pa3oM, YroJIOBHO-IIPABOBYIO KBaJM(PHUKALIUIO CIEIYEeT PaccMaTpUBaTh
Kak 0coOBIi (YacTHBIN) ciay4ail ropuaudeckoil kBamudukanuu. [lockonbky mocnen-
HSIS OTpeAieisieTCsl Kak OIIeHKa MPUPO/Ibl COLMANIBHOTO SIBJIEHHSI C TOUKH 3pEHUS MpaBa,
TO YTOJIOBHO-TIPAaBOBasi KBaTH(PHUKAIIUS 3aKITIOYACTCS B TOM, YTO TOCPEACTBOM Ipa-
BOBOI OIIEHKH OTIPEAENSeTCS YTOJIOBHO-IIPAaBOBas MpUpPOAa MmoBeneHus moseil. OHa
OCYIIECTBIISIETCA CKBO3b IPU3MY, Ha OCHOBE COJEpPXaHMs COOTBETCTBYIOIIMX Mpea-
IIUCAaHUHN YTOJIOBHOTO 3aKOHA.

Kak ormeuanocs, 11 ocyliecTBiIeHHs 3a4a4, NOCTaBlICHHbIX B 4. 1 ¢T. 2 YK PO,
YTOJIOBHBIN 3aKOH «OMNpEAENsieT, KaKue OMacHble AJS JTUYHOCTH, OOIIeCTBa WM TO-
CylapcTBa AESHUS NMPU3HAIOTCA MpecTymeHusIMA...» (4. 2 c1. 2 YK). Iloatomy co-
JIepKaHUEeM yTOJIOBHO-TIPABOBOM KBAM()UKALIMHU JOJDKHO OXBATHIBATHCS, BO-TIEPBBHIX,
omepaHuyerue npecmynHo2o om Henpecmynnoeo [5, c. 6].

OTta 1eqaTenbHOCTD 3aKIoYaeT B cebe pereHne KOMIUIEKCa BOIPOCOB, KaYeCTBEHHO
OTIIMYAOIIMXCS APYT OT Jpyra M UMEIOIINX COOCTBEHHYIO MPaBoBYI0 0azy. K ux ymc-
Jy cllefyeT OTHECTH OTTpaHMUYCHHE MPECTYMJICHUH OT: a) MHBIX MPaBOHApPYIIEHUN U
aMOpAJIbHBIX TPOCTYNKOB; 0) MaJO3HAYUTENBHBIX IESHWIA; B) MPUYUHEHHS Bpena
MIpY 00CTOSATENBCTBAX, UCKITFOYAIOIINX MPECTYMHOCTh ACSHUS; I') OOIIECTBEHHO OIlac-
HBIX MOCSITaTeNbCTB HEBMEHSAEMBIX, a TaK)Ke JIUI, HE JTOCTUTIIMX BO3pacTa YroJoOB-
HOW OTBETCTBEHHOCTH; 1) CITy4aeB HEBHHOBHOTO NIPHYNHEHHS BpEa.

1. [IpaBoBO#1 OCHOBOIH OTTpPaHWYEHUS IOPUAUYECKH PA3HOPOAHBIX, HO COIHAIb-
HO BpEIHBIX 10 CBOMM CBOICTBaM MOCTYNKOB SIBISIETCS B IEPBYIO O4Yepeab ONpese-
JIEHUE TIOHATUA MPECTYIUICHUS, KOTopoe u310keHo B 4. 1 cT. 14 YK P®: «lIpecrym-
JICHWEM TPHU3HAETCS BUHOBHO COBEPIICHHOE OOIIECTBEHHO OIMACHOE JIesSHHE, 3arpe-
meHHoe HactosamuM KozmekcoM moa yrpo3oil Haka3aHHs». 3aKOHOJATENbHBIE MPH-
3HAKW TIPECTyIUIeHHs (OOIIEeCTBEHHAs OMACHOCTb, YTOJIOBHAs MPOTHBOIPABHOCTH,
BUHOBHOCTh M HaKa3ye€MOCTh) B MPUHITUIIEC ITO3BOJIAIOT IIPOBECTH YETKUE Pa3TpPaHH-
YUTEIbHBIE JIMHUM MEXIY COLMAIBbHO HETaTUBHBIMM ACSHUAMHU (TIPECTYIUIEHUE C
OTHOW CTOPOHBI, aIMHHHUCTPATHBHOE MpaBOHAPYIIEHHE, TPAKIAHCKO-IIPABOBOH Je-
JIUKT, aMOPaIIbHBINA TIOCTYIIOK — ¢ pyroi). KoneuHo, ycTaHOBIeHHE (OIIEHKA) COIH-
aNbHO-TIPAaBOBON MPUPOJBI HA3BAaHHBIX JESIHUI C TOUKH 3PEHHUS YTOJOBHOTO 3aKOHA
MIPEICTABIISIET U3BECTHYIO CIIOKHOCTh. BMecTe ¢ TeM, Kak CBHIETENbCTBYET OIMyOIIH-
KOBaHHas cyaeOHas MpakTUKa, KBaJH(PUKAIMOHHBIE OIMIMOKH MPH 3TOM BHIE Aes-
TEBHOCTH COBEPIIIAIOTCA HE TaK YacTo.

2. lHOE TonoXKeHne MOKHO OOHAPYKUTH MPU OTIPaHUYCHUH MPECTYTUICHUN OT
WHBIX JESTHUH, KOTOPBIC PACIOiaraloT HEKOTOPHIMU (DOpPMaIbHBIMU YepTaMH CXOJ-
CTBa C yroJIOBHO-HaKa3yeMbIMH JAedHUAMH. [IpH UX XapakTepuCTHKE 3aKOHOJATelNb
0OBIYHO HUCIIONB3YET CIIOBOCOUECTAHUE He AGAeMCs NPeCmyNieHUEM.

Tax, cormacHo 4. 2 ct. 14 YK PO «He sBnseTcs npecTyIieHneM neiicteue (0e3-
JeiicTBHE), XOTA (POpMaIbHO U coJiepKaliee MPU3HAKA KaKOTro-TH00 NesHHs, pey-
CMOTPEHHOTO HacTosmuM KojexcoM, HO B CHITy MaJIO3HAYUTEIHHOCTH HE TPEACTaB-
TsitoIIee 00IeCTBEHHOW OTIACHOCTH.
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[Ipobnema oTrpaHWUYEHUS MOAOOHBIX MANO3HAYUMENbHbIX OesHull OT (HaKTOB
MIPECTYMHOTO MOCATAaTENbCTBA HE TOJBKO IPEICTABIAETCS CIOXKHOH B TEOpeTHYe-
CKOM OTHONICHHWH, HO M MMEET HEMaJOBa)XHOE NpakTHdeckoe 3HaueHue. [loatomy
JTAaHHOW TIpo0iieMe ynemnseTcsl cephbe3Hoe BHUManue B padorax H.®D. Ky3HeroBoii [6]
U psiia IPYTHX YYEHBIX.

3. Ilo cytu nena, aHAIOTUYHO HM3JIaraeTcs B 3aKOHE HadalbHas 4acTh (GOpMyITH-
POBKH OOCTOSITENECTB, UCKIIOYAIONINX MPEeCTyMHOCTh nesHus. «He sBnsercs mpe-
CTYIIJICHHEM, — MPEANUCHIBaeTCsA, K npumepy, B 4. 1 cr. 37 YK P®, — npuunnenue
Bpela IOCSTarolleMy JIHIy B COCTOSHHH HE00XO0AWMOH 00OpoHEI...» I[lomoOHast
(hopmyna m3bupaercs 3aKOHOJATENEM H TMPH XapaKTEPUCTUKE MPAaBOMEPHOTO MpPH-
YUHEHUS Bpela JIUIy, COBEpIIMBIIEMY MpPECTyIJICHHE, IPU ero 3aaep:kanuu (4. 1
cT. 38 YK), npuurHeHus Bpena OXpaHsIeMbIM YTOJIOBHBIM 3aKOHOM MHTEpECaM B CO-
CTOSIHUM KpaiHell HeoOxomumocTh (4. 1 ct. 39), B pe3ynbTare GU3NIECKOTO IPUHY-
xpaenus (4. 1 ct. 40), mpu obocHoBaHHOM pucke (4. 1 cT. 41). JlaHHBIM AESHUAM
TaKXe He CBOMCTBEHEH MpHU3HAK (CBOICTBO) o0IIecTBeHHON omacHocTu. Haobopor,
OHHM OOIIIECTBEHHO ITOJIC3HBI, XOTS YTOJIOBHBIM 3aKOHOM HE BO3HArpaxkmarorcs [8].

4. B ompeneneHHBIX cIydasx COBEPIICHHOE JesHHE NePBOHAYaIbHO MOXKET OBbITh
pacIieHEeHO KaK MPEeCTYTJICHHE MPHU HAJHYUU B HEM TOJBKO MPHU3HAKOB OOIECTBEH-
HOW OIMACHOCTH ¥ YTOJIOBHOW MPOTHBOIPABHOCTH. YaIie BCEro 3TO MPOUCXOIWT B
CBSI3M C HEYCTaHOBJIEHMEM JIMIa, COBEPIIMBIIETO 3TO JnesHue. OnHako B mpoliecce
YTOJIOBHOTO TIPECIICOBAHUS MOXET OOHAPYKUTHCS, YTO JAHHOE JIUIO HE JOCTHUTIIO
BO3pacTa, TpedyeMOoro 3aKOHOM JIJIsl HACTYTUICHHS YTOJIOBHOW OTBETCTBEHHOCTH, WU
NpPU3HAHO HEBMEHSEMBIM. B mMomo0HBIX Clydasx yroJoBHO-IPaBOBasi KBaTH()UKALMS
BHauajie oOperaeT BUA KBATU(HUKAIIUU MPECTYILICHUSA. DTO PEIICHUE 3aKPEIUIIeTCs
(dukcupyeTcs) B COOTBETCTBYIOIIEM yTOIOBHO-TIPOIIECCYATbHOM aKTe B BUJE CCHLI-
KU Ha cTaThlo (4acTh, MyHKT) YK P®. Ha ToT MOMEHT OHO MMeeT 1moj coOOW 3aKOH-
HbIe ocHOBaHMs. Ho mpu ycraHoBimeHNN (pakTa HETOCTIIKEHHS BO3pAcTa yTrOJOBHOU
otBeTcTBeHHOCTH (CcT. 20, 21 YK P®) mb6o neBmensemoctH (cT. 21 YK) atn muma
CyObeKTaMH MPECTYIJICHUS! HE MPU3HAIOTCS, YTOJIOBHON OTBETCTBEHHOCTH HE IOJ-
JexaT. YTOJOBHO-TIPABOBAs OIEHKA YK€ COAESIHHOTO 1Mo cTaTbiM OcoOeHHOW dacTh
YK coxpaHnsercs, MOCKOJIBKY HapyIIeH 3ampeT, U3JI0KEHHBIN B X JAUCIO3UIIHH.

[IpencraBnseTcs, YTO BOMPOCH OTTPAHUYCHUS HMPECTYIUICHUS OT OOLIECTBEHHO
OIACHBIX W 3alpeIleHHBIX YTOJOBHBIM 3aKOHOM TOCSATATEIhCTB CO CTOPOHBI JIHII,
MIPU3HAHHBIX B TMOCIEAYIONIEM HEBMEHSIEMBIMH WM HE JIOCTUTIIUMHU BO3pacTa yro-
JIOBHOHM OTBETCTBEHHOCTH, TAK)K€ JOJKHBI PaCCMaTPUBATHCS B TUIOCKOCTH OTIPaHU-
YeHHSI TIPECTYITHOTO OT HempecTymHoro. [loqo0HbIe nestHust 00IIeCTBEHHO OMAacHBI U
YTOJIOBHO MPOTHUBONPABHEL. BMmecTe ¢ TeM OHM He MPU3HAIOTCA MPECTYIUICHUSMU B
CBSI3M C OTCYTCTBHEM JIPYTHX MPEAyCMOTPEHHBIX 3aKoHOM (4. 1 c1. 14 YK P®) mpu-
3HAKOB — BHHOBHOCTH M HaKa3yeMOCTH.

KonedHno, Henp3s HE OTMETHTh, YTO 3aKOHOJATENb IPH YTOJIOBHO-TIPABOBOM
OIICHKE TPHUPOAB! (TOPUAMYECKON MPHUHAMIC)KHOCTH) TOMOOHBIX NesSHUN u3beraet
(hOpPMYITBI «HE SBISAETCS MPECTYIUICHHEM...», KaK 3TO MMEET MECTO B 4.2 CT. 14,
cT. 3742 YK P®. Ognako UCHONB3YEMBIi B 3aKOHE UMIIEPATUB «HE MOAJIEKUT yIro-
JIOBHOI OTBETCTBEHHOCTH...» (CT. 21, 4. 3 cT. 20 YK P®) u npenycmoTpeHHOE B HEM
TIOJIO’KEHHE «YTOJIOBHOW OTBETCTBEHHOCTH TOUICKUT mo/ibko (KypcuB Haml. — HM.T.)
BMeHsieMoe (PM3NYECKOe JIUIO, JOCTHUTIIEe BO3PAcTa, YCTAHOBIECHHOTO HACTOSIIAM
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Komekcom» (B mx coderannu ¢ mpeanucanueMm 4. 1 cT. 14 YK P®) He ocTaBmsioT
COMHECHUS B OLICHKE MPUPOIBI PACCMATPUBACMBIX JIESHUIN — 3TO OOIIECTBEHHO OMac-
HBbIC W 3alpEIICHHBIC YTOJOBHBIM 3aKOHOM IOCSTaTeNIbCTBA, KOTOPHIC, OJHAKO, HE
PACIIONAraloT BCeMH MPH3HAKAMHU TIPECTYILICHHS .

5. [IpencrapinseTcs, YTO aHAIOTUYHBIM 00Pa30M MOXKET ObITh OXapaKTepU30BaHa
TpUpoa NSSTHUMN, COBEPIICHHBIX HegurosHo (cT. 28 YK P®). PoccuiickoMy yroyios-
HOMY 3aKOHOJATEIbCTBY M3BECTHHI JIB€ ()OPMBI BUHBI — YMBICEN H HEOCTOPOKHOCTh
(a. 1 ct. 24, c1. 25-27 YK). IIpuuem cornacHo 4. 2 cT. 27 YK nesHue, coBepiieHHOE
TOJIKO TI0 HEOCTOPOIKHOCTH, IPU3HAETCS MPECTYIUICHUEM Juuib (KypCUB Halll —
HU.T) B cayyae, KOT[ja 3TO CHENHAIBHO MPETyCMOTPEHO COOTBETCTBYIOIIEH CTaThei
OcobOenHoit yactu Hacrosiero Koxekca». CienoarenbHO, B IPOTUBHOM Cily4ae U
IIPU TIOJIHOM OTCYTCTBHH BHHBI 00UeCMBEHHO ONACHOE U 3anpeujeHHoe y20108HbIM
3aKOHOM JIesTHUE TIPECTYTUICHHEM TaKKe HE CUUTAETCS.

Takum 00pa3oM, OTTpaHHYCHHUE MPECTYITHOTO OT HEMPECTYITHOTO MPEICTABIISCT
co00if Ba)KHBIH 3JEMEHT M Pa3HOBHUIHOCTh YTOJOBHO-TIPABOBOM KBaHM(HUKAIINU.
[Ipu3HaHue nesHWsI HEMPECTYIHBIM (KOHCTATall|sl TOTO, YTO B COAESTHHOM OTCYTCT-
BYIOT COOTBETCTBYIOIIME MPHU3HAKU MPECTYIUICHHUS) UCKIIOYAET HACTYIUICHHUE YTro-
JIOBHOW OTBETCTBEHHOCTH. JTO HEMPEMEHHOE MPaBOBOE MOCJIEICTBUE JAHHOTO BUJA
YTOJIOBHO-TTPABOBOM KBaIM(hHUKALINH.

6. YTOIIOBHO-TIPaBOBast KBATU(DUKAIUS MOXKET COACPIKATh FOPUINICCKYIO OIICHKY
COBEpIIIEHHOTO JIESHUS B BHJE MPHU3HAHUSA COBEPIICHHOTO ICSTHUS NpeciynjieHue.
OTa OLEHKa OCHOBBIBAETCS Ha MOJoKeHUAX 4. 1 cT. 14 YK P®, ognako Bcerna npen-
MoJIaraeT JATLHEHIIYI0 KOHKPETHU3aIMi0. XapaKTePUCTHKA OTACIbHBIX BHJIOB IPECTY-
wieHnii copepxkurcs B Ocobennoit yactn YK P®, mostomy obparienne K ee mpeanm-
CaHMSM MO3BOJISIET MPABONPUMEHUTENIO OIPEIEIUTh 6140 COBEPIIEHHOTO MPECTYTLIe-
HUs. VIHBIMU CJIOBaMU, yrOJIOBHO-TIPaBOBas KBAIM(UKAIUS B 3TOM cliyyae oOperaeT
Ka4eCTBO KBAJTU(UKAIIUH MPECTYIUICHUS.

CrnenoBaTenbHO, YrOIOBHO-TIPAaBOBas KBATH(PHUKAIMA KaK IOPUINYECKas OICHKA
MIPUPOJIBI COJISTHHOTO MOXET U HE MOJIy4aTh CBOErO BOIUIOIICHUS UMEHHO B KBaJIH-
(duxarum mpectyrieHus. [locienuss npencrapiaseT coboit 0coOy0 pa3HOBHIHOCTH
YTOJIOBHO-TIPABOBOM KBAJTU(HKAIINH, TOCKOJIBKY €€ OTINYNTEFHON YepTO SIBISETCS
yKa3aHWE Ha BUJ COBEPIICHHOT'O MPECTYIUICHUS, YCTAHOBICHUE COOTBETCTBHS IOPH-
MUYeCKA 3HAYUMBIX TPU3HAKOB CONESHHOTO TPHU3HAKaM ONPEAeNICHHOTO COCTaBa
MpecTyIUieHus, npeaycMoTpeHHbsM YK POD.

DT0 HE BCEr/ia yUUTHIBACTCS B TCOPHH YIOJIOBHOTO npaBa. «KBamudukaius npe-
CTYIUUIEHUS MUMeEET MecTo Tornaa, — numiet JI.J[. 'ayxmaH, — Korja mnpaBoBasi Oll€HKa
COJIETHHOTO B YaCTH OTTPAHHYEHHs MPECTYIMTHOTO OT HEMPECTYMHOTO MPHBOIUT K
KOHCTATaI[i{ TOTO, YTO COJICSTHHOE SIBJISICTCS MPECTYIUICHUEM 0e3 MM HE3aBUCHMO
OT KOHKpETH3alluu ero coctaBa» [5, ¢. 13]. Jlymaercs, 9To 37eCh MOMycKaeTcs He-
TOYHOCTh. B camMoMm zene, eciii «KOHKpPETH3aIMK COCTaBay HE OCYIIECTBISETCS, TO B
JTAHHOM CJIy4ae YTOJIOBHO-TIPABOBasl KBAJTU(HUKAIUS «HUMEET MECTO» (COIEAHHOE

1 . .

CBoiicTBa CONMANBHON MOJNIE3HOCTU H MOOIMIPSEMOCTH (BO3HArPAXKAAeMOCTH), HE CIEIyeT, Ha HaIl B3TJIAL,
NPU3HABATh B IIOJHOM Mepe TOXKIeCTBEHHBIMU. He BCsSKOe COIMalNbHO IOJNIE3HOE INOBEIECHHE B YrOJIOBHOM IIpaBe
noomuypsiercst (BozHarpaxkaaercs). bonee noapoOHo no sTomy Borpocy cMm. [9, c. 165].
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MPU3HAHO TPECTYIDICHHEM), OIHAKO KBAIM(UKANNK MTAHHOTO NPECTYIUICHHS He
TIPOMCXO/IUT, OHA KHE HMEET MECTa .

B nuteparype BbICKa3bIBa€TCS MHEHUE, YTO JOOPOBOJIBHBIN OTKA3, TOHUMAEMBIH
KaK TpeKpaimieHne JUIOM IMPUTOTOBICHUA K MPECTYIUICHHIO MO0 MpeKpalieHne
neiicTBuid (Oe3aelicTBrE), HEMTOCPEACTBEHHO HAIpPaBICHHBIX Ha COBEPLICHHE Mpe-
CTYIUJICHHS, HCKJIIOYAeT MpHU3HAHME paHee COJIESHHOTo MpecrymieHueM. CrenoBa-
TENBHO, IOpUANYEcKas OICHKa JesHHS B TOJO0HOM Cllydae IMpeICTaBiIseT coOon
YTOJIOBHO-TIPABYIO0 KBATU(UKAIUIO, a HE KBaTU(PHUKAIMIO NPECTYIUICHUs. Takoi
MOJIXOJ] HEeNb3s MPHU3HATh TUIOAOTBOPHBIM, MO0 OH HE ONMUPAETCs Ha MPEIINHCAHUs
JIEHCTBYIONIETO 3aKOHO/IaTENbCTBA.

CornacHo 4. 2 c1. 31 YK P® nuiio He NOUIeKUT yroJIOBHONH OTBETCTBEHHOCTH
3a npecmynieHue, €CI OHO JTOOPOBOJILHO M OKOHYATEIHBHO OTKa3aJoCh OT JOBEE-
HUS 9M020 npecmynieHuss 10 KoHma. TakuM o0pa3oM, COIEeSHHOE JIUIOM 10 T00po-
BOJILHOT'O OTKa3a 3aKOHOJATENb paCCMaTpUBAET UMEHHO KaK MPECTYIUICHHE.

OTOT BBIBOJ] MOATBEPKIACTCS M MPEANMUCAHUEM, coaepkamumMes B 4. 3 cr. 31
VYK P®, rae npenycMaTpuBaeTcsl HACTYIUIEHUE YTOJIOBHOM OTBETCTBEHHOCTH, €CIIU
(akTHUECKH COAESHHOE JIMLOM «COACPKUT UuHou cocmae (Kypcus Haml. — /M.T.) npe-
cTymieHus». CnenoBaTreiabHO, HE OKOHYEHHOE JIUIIOM JesHHE NMPH JA0OPOBOJIHLHOM
OTKa3e B JIIOOOM Cllydae JOJDKHO pPacCMaTpUBAThCSA Kak mpectymHoe. VckimodeHne
YTOJIOBHOW OTBETCTBEHHOCTH NPH HAIWYMK MPU3HAKOB JTOOPOBOJBHOTO OTKa3a BBI-
3BaHO HE OTCYTCTBHEM B paHEEe COJESHHOM MPHU3HAKOB COOTBETCTBYIOIIETO COCTaBa
MPECTYIUICHHsI, a CTPEMJICHHEM 3aKOHONATENs K PeIIeHHIo, cojllepkalieMy B cebe
pa3yMHBIH KOMIIPOMHCC: TOOPOBOJIBHBIN OTKa3 SBJISIETCS MOJENBIO YTOJIOBHO OO~
pSEMOTO TIOBEJIEHHS, & YTOJOBHO-TIPABOBOW HArpaioil SABISETCS HCKIIOYEHHE yTO-
JIOBHOH OTBETCTBEHHOCTH 32 CJIEJJOBAHUE EMY.

Takum 00pa3zoM, IOpUANYECKasi OLEHKA COACSHHOTO JIMIIOM MPH A0OPOBOIBEHOM
OTKase MpEeACTABISIET CO0OW pPa3sHOBHIHOCTH KBaMukaruu mpectymmieHus. OHa
JIOJDKHA TIONYYHTH 3aKperieHHe B COOTBETCTBYIOIIEM YTOJOBHO-TIPOLIECCYaTbHOM
akte. HepemenHocTs paccMaTpuBaeMoro BOIpoca B TEOPUH YTOJOBHOTO MpaBa Io-
POKIANI0 OTCYTCTBUE €ro N0bKHOUW perniamedTanuu B YIIK PO, koTtopslil He npeny-
CMaTpPUBAET CaMOCTOSITEILHOTO OCHOBAHHS B OTKa3e OT BO30YXKIACHUS YTOJIOBHOTO
JeJia WM eTo MPEKpalleH:s B Cllydae YCTaHOBICHHUS IPU3HAKOB JOOPOBOIBHOTO OT-
kaza (cM. cT. 24 VIIK P®) [9].

Kak ormedanocek panee, B qUTEpaType BBHICKA3bIBACTCS MHEHHUE, YTO CAMOCTOS-
TEJILHBIM BHJIOM YTOJIOBHO-NIPAaBOBOM KBAM(HUKAIWKU CIEAyeT CUUTaTh KBatuduka-
A0 TIOCTKPUMHHAJIBHBIX TOCTYNKOB (K IpHMeEpy, camMoro (akTa J00pOBOILHOTO
0TKa3a, MOBEACHNUS, BBIPAXKAIOIIETOCs B 3JI0OCTHOM YKIIOHEHHWH OT OTOBIBAaHHS HaKa-
3aHMA, HE CBS3aHHBIX C M30JISIIMEH OT 00IIecTBa, U Ap.).

[IpobGiiema onpeneneHus: MPaBOBON MPUPOABI KaK MTO3UTUBHOTO, TaK M HETATHUB-
HOTO TIOCTKPUMHHAJIBHOTO TOBEACHUS TPOIOIIKAET B TEOPUH OCTABATHCS TUCKYCCH-
oHHOI. COOTBETCTBYIOIIME MOJIEIH MOBEJIEHHUS U MX IPABOBBIE IMOCIEICTBHS peria-
MEHTHPYIOTCSI MMEHHO YTOJIOBHOM 3akOHOM. [l0o3TOMy MOXXHO COTJIAaCHTBCS, UTO

1
Ha »ToM OCHOBaHMU HENB3sl COTIIACUTHCS C MHEHHEM, YTO KPUTECPUSAMHU OTTPAHUYCHUS IIPECTYITHOTO OT HE-
NPECTYIMHOI'O0 TOJIKHBI OBITH NPpU3HAHbI TOJIBKO TaKUE€ NPU3HAKH, KaK OGIJ_IGCTBGHHaH OIIaCHOCTb U IIPOTHUBOIIPAB-
HOCTb.
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3HAYUTCIIbHAsA UX 4YaCTh, B 0COOCHHOCTH IIOCTKPUMUHAJIBHBIE YT'OJIOBHBIC IIpaBOHA-
pyHiceHus, NOABEPraroTCsa OLICHKE B BU/IC yFOJIOBHO—HpaBOBOﬁ KBaJ’II/I(bI/IKaLII/II/I.

Summary

LA. Tarkhanov. Criminal Law Qualification: Concept and Forms.

The article regards the concept and forms of criminal law qualification. Author’s defini-
tion of qualification of crimes is presented. The paper also demonstrates qualification stages
connected with stating the main elements of crime.

Key words: criminal legal qualification, qualification of crimes, formal elements of
crime, ground for criminal responsibility.

Jlutepatypa

1. Tonxauenxo A.A. Teopernueckre ocHOBbI KBanupukamu npecrymieHuid. — M.: FOuutu;
3akoH u mpaso, 2004. — 128 c.

2. Cabumog P.A. Teopust M TpaKTHKa KBAIM(HUKAIIMHA YTOJIOBHO-IIPABOBBIX ACSHUN. — M:
Uzn-Bo Mock. yH-Ta, 2003. — 144 c.

3.  Konocosckuu B.B. Kamudpukanuonnsie ommbku. — CI10.: FOpua. mentp Ilpecc, 2006. —
157 c.

4. bBnacos E.B. O0mas Teopus NPUMEHCHHs YTrOJIOBHOrO mpaBa. — Slpociaeib: W3a-Bo
SApoca. yn-ta, 2003. — 258 c.

5. Tayxman JI.J[. KBanupukamus mpecTyIDICHUH: 3aKOH, Teopus, mpaktuka. — M.: Lentp
IOpUudoOP, 2005. — 457 c.

6. Kysneyosa H.®. TlpobneMbl KBaIM(HUKAIUKM HpecTyIUieHui: Jlekmun 1o crenxypey
«OcHOBBI KBaTM(UKAIMK TpecTyruieHnin». — M.: T'oponen, 2007. — 336 c.

7. Kyopssyes B.H. O0uias Teopus kBanubukaimu npecrymieHuid. — M.: FOpucts, 2001. —
302 c.

8. Kocmposa M.b. Mano3HaunTeNbHOE JISSTHIE B KOHTEKCTE MEXOTpPAacieBhIX cBselt // Co-
OTHOLICHHE MPECTYIJICHUH U MHBIX [TPaBOHAPYILICHUI: COBPEMEHHbIE TPOOJIeMbl. — M.:
Jlexc3crt, 2005. — C. 253-257.

9. Tapxanos U.A. TloompeHne MO3UTHBHOTO IOBEACHUS B YrOJOBHOM mpaBe. — KazaHs:
Wzn-o Kazan. ya-Ta, 2001. — 330 c.

INocTynuna B pegakuuto
07.05.09

Tapxanos Mabaap AGayJxakoBHY — OKTOpP FOPHANYECKHUX HayK, mpodeccop kadem-
PBI YTOJIOBHOTO TipaBa Ka3aHCKOro rocy1apCcTBEHHOTO YHHBEPCHTETA.
E-mail: itarhanov@mail.ru



