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O NPOEKTE

B npepnsepun 20-tunerns Koncturynun Poccniickoit @epepanyn 1993 roga
npo6nema a¢ppekTUBHOCTH U, Jaxke OOJIblIIe, peaTbHOCTH poccuiickoit Koncturyrun
CTaHOBUTCA Bce 6oee akTyanbHON. POpMUPYIOTCA ABe KpaliHye MO3UINN —
arosoreTn4yecKas, KOTopas He BUANUT BOoOIIIe Tpo6IeMbl, ITOCKOIbKY GpopManbHO
KoHcTuTynmo HMKTO He OTMEHA/ ¥ IPAMO KOHCTUTYIIIOHHbIE HOPMBI He
HapyLIATCA, M HUTUIMCTUYECKAs, KOTOpas Ionaraet, 4To Koncturyumsa B Poccun
IpeBPATUIACh B JEKOPALMIO.

CraproBasumii B 2011 rogy npoekT VIHCTUTYTa IpaBa U Iy OIMYHON MOMUTUKI
«/IBafiaTh /1€T JEMOKPATUYIECKOTO Iy TU: YKPEIJIEH)E KOHCTUTYIMOHHOTO IOPs/IKa
B COBpeMeHHOII Poccui» HampaB/ieH Ha TO, YTOOBI CM/IaMM POCCUIICKUX 9KCIIEPTOB,
KaK MOJIOJIBIX, TaK ¥ IPM3HAHHBIX, IIPY CONENCTBUN MEXTYHAPOHO IPYIIIIbI
KOHCY/IbTAaHTOB IIONIBITaThCA OCYIIECTBUTDH HE3ABUCHMBIN ¥ MaKCUMa/IbHO
00BEKTUBHBIN KOHCTUTYIVOHHBI MOHUTOPYHT, IPEMETOM KOTOPOTO CTaHET
peanusanusa B 3aKOHOMIATEIbCTBE U MIPABONPYMEHNUTENbHOI IIPAKTUKE
byHIaMeHTaTbHBIX KOHCTUTYIMOHHBIX IPUHIINIIOB, TAKMX KaK: IIPYHLINAI
IIeMOKPATNM, IPUHINII IIPaBOBOTO TOCYApCTBa, MPUHIUI (efiepannsMa, IpUHINII
PBIHOYHOI SKOHOMMKI, IIPUHIINII COLIATbHOTO TOCYAAPCTBA, IPUHIUAII CBETCKOTO
rOCy[apCTBa, TAPAaHTUIO MECTHOTO CAMOYIIPaB/IEHNA U IIPUHIUIIBI CIIPABEIIMBOCTI
KaK COpa3MepHOCTH 1 paBHoIpaBus. [Ipu aToM paspaboTka MeTOAUKM TaKOTO
MOHUTOPUHIA, KOTOPasd CMOXKET UCIIO/Ib30BATbCA B JA/IbHENIIEM /IS OTC/IEXXMBAHNUA
IOCTIDKEHMIT ¥ BBIAB/IEHNA IPo06/IeM, caMa 110 cebe TakoKe ABIAETCA 3ajadeli TPyTIIIbl
IIPOEKTA.

ITo mepe mpoBezieHNA MCCIENOBAHNA SKCIEPTHI OYAYT AeMUTHCA CBOMMMI UAEAMU
C 9KCIIEPTHBIM COOOIIeCTBOM ¥ IIMPOKOI ayAUTOPUEil B XOfe CepyM BCTped
3a KPYIJIBIM CTO/IOM C yYaCTVeM M3BECTHBIX OTeYeCTBEHHBIX I 3apyOeXKHbIX
CIIeNIMA/TNCTOB B 00/IaCTM KOHCTUTYIIVIOHHOTO IIpaBa, MOUTONOT N, SKOHOMMK,

a Taroke yepes CMI. [Togo6HbIT 06MeH MHEHMAMM ¥ OTydeHVe KOHCTPYKTMBHOM
KPUTUKI Ha MPOTHKEHNM BCETO IMPOEKTa IOMOXKET JOCTNYb Hanbonee 06 beKTMBHOTO
pesynbrarta. /ITorn MOHMTOPIMHTA ¥ IPAKTHYeCKIe SKCIIepTHbIe peKOMeHaln OyAyT
JIOHeCEHbI MPEfICTABUTENAM BIACTH U IPAKIAHCKOTO 00IIecTBa B AHATUTIIECKOM
moknaze «IBaguarh neT JEMOKPAaTUYECKOTO I TH: YKPeIleHI e KOHCTUTYIIIOHHOIO
nopsApKa B COBpeMeHHOI Poccym», KoTopslit BeIiifieT K flekabpro 2013 ropa.

YBAJKAEMBIE KOJUIET!
npurnamaeM Bac k npogeccroHanTbHOMY M KOHCTPYKTBHOMY 00CY>K/eHUIO
BOIIPOCOB YKpeIlVIEH! A KOHCTUTYIVIOHHOIO NOpAJKa
B coBpeMeHHoI1 Poccun




9KCITEPTBI ITPOEKTA

[TactyxoB Bragumup bopucosny

Menymescknit Anppeit Hukonaesna

BacunbeBa Cetnana BukropoBHa

Bunorpagos Bagum AnekcaHgpoBud

I>xarapsan ApMeH ApMEHOBUY

Koporees Kupunn Hukonaesuy

Mapxkosa Enena Hukomaesna

Cobonesa Annra Kapnosua

Coipynnsa Tarbana MuxaiinoBHa

Tponukas AnekcaHzpa AjeKkceeBHa

KOHCYJIbTAHTBI ITIPOEKTA

A6pocumosa Enena bopucosHa

Anexcanpp brnankenarenb
Tamxues lagnc A6pynmaeBud
Mopmakosa Tamapa [eopruesna
Hanusimp CMIUIOB

Penara Yuri

CruBeH X0IMC

EBrenmnit Tauyes

I'PYIIIIA PEATIM3ATIINN ITPOEKTA
Cupoposnu Onbra bopucosna

3aukun Cepreii CepreeBuy

Banmyesa Onbra MuxaiinoBHa

Pymannes Anppeii [eopruesny

CTPAHUIA ITPOEKTA:

HAy4HBIN PYKOBOAMTENb SKCIIEPTHO I'PYIIIbI IPOEKTA, IIperofiaBaTeb
Komnnemxka CB. AHToHMSA OKCHOPICKOrO YHUBEPCUTETA, afBOKAT

BelyLIMI 9KCIIePT NPOeKTa, IIpodeccop Kadenpbl IPUKIIaTHOI HOTUTONOTIN
HaumonanbHOro nccnefoBarenbCcKoro yHuBepcureTa «Bpiciras mkona
SKOHOMUKMI», BeA YNl HaYIHbIN COTpyRHUK VIHCTHTYTa McTopun PAH

OOLIEHT Ka(i)eﬂpbl KOHCTI/ITyI_H/IOHHOI‘O n MyHI/IIH/IIIaIII)HOI‘O HpaBa
HanmonanbHOTO MCCIe0BaTeNbCKOTO YHUBepCcHTeTa «BbIcInas mkoma
3KOHOMUKI»

3aBefyIomuii Kadegpoit FoCyaapCTBEHHOTO, MeX/[YHAPOLHOTO
1 eBpoIIeiickoro npasa Poccuiickoil mpaBoBoil akafieMun Ipu MuHuCTepcTBe
octuuny Poccuiickoit @epepanun

coBeTHMK cynbu Koncruryunonnoro Cyaa Poccuiickoit @enepanun

accucreHT EBporerickoro rymaHuTapHoro yuusepcurera (r. BuabHioc)

MJIaJJIINI HAYYHBI COTPYRHUK Kadephl IOPUANYecKOro (haKynibTeTa
MOCKOBCKOTO roCyfjapCTBEHHOTO yHMBepcuTeTa MM. M. B. JlomoHOCOBa,
3aMeCTHUTENb ITABHOTO PefaKTopa XypHana «KoHCcTuTynmonHoe

¥ MYHUIIUIIATbHOE ITPaBO»

IOLICHT, 3aMeCTIUTE/Ib 3aBeAYI0LIero Kadenpoit myOnmIHo MTOMUTUKY
HamoHanpbHOro nccieoBaTeIbCKoro yHuBepcuTera «Boicias mkoma
SKOHOMUKI»

Be[yILINIT KOHCY/IbTAHT YIPAaBI€HNs KOHCTUTYLMOHHBIX OCHOB ITyO/INIHOTO
npasa Koncrurynmonnoro Cyna Poccuiickoit Penepanynm

ACCUCTEHT Ka(l)eﬂpbl KOHCTI/ITYLU/IOHHOFO n MYHI/ILU/IHaIIbHOI‘O HpaBa
1opudeckoro ¢paxynbreTa MOCKOBCKOIO FOCyIapCTBEHHOTO YHUBEPCUTETA
uM. M. B.JlomoHocoBa

pedepent IIpaBoBoro fenapramenta [IpaButenscrsa Poccuiickoit
Depepannn

npodeccop mybnmnaHoro npasa Yausepcuteta um. [ym6onbara (r. bepnu)
cynpa Korcturynmonnoro Cyza Poccniickoit @epepannnm

cynbsa Koncruryunonsoro Cyzma Poccuiickoit @efepanuu (B oTcTaBKe)
pupekrop nporpamm LlenTtpa mibepanpubix ctpareruii (r. Codus)

npodeccop, 3aBefyiomas Kapefpoil CpaBHUTEIBHOTO KOHCTUTYLIMIOHHOTO
mpaBa llentpansHo-EBpomnerickoro yunBepcureta (r. Bygameurt, Benrpus)

mpodeccop mpasa HbIo-VIopKCKoro YHMBEPCUTETA, HAYYHBIN TMPEKTOP
Llentpa npasa u 6esomacHocTyt Hpio-VIopKckoro yHUBepCureTa,
IelICTBUTEIbHBIN 4ieH AKafleMu HayK 1 uckyccts CIIA

npencenatens KoncTurynmonHoro cyna Pecriy6mxy bonrapun, yien
EBporierickoit KOMUCCUU 3@ JIEMOKPATHIO Yyepes Ipaso, mpodeccop

VIHCTUTYT IpaBa U IMyOMMIHOI HOUTUKA
IMPEKTOP IIPOEKTa

KOOPAMHATOP IIPOEKTa

BBINTYCKAOIIIIT peaKTOP G0IeTeH

PemaKToOp MefjapecypcoB

http://20let.ilpp.ru/



PA3QAEIEHME BNACTEN

KOHCTUTYIIVII POCCUNCKON ®EJEPAIIIN
Pa3pen nepBplit

I'maBa 1. «OCHOBbBI KOHCTUTYI[MIOHHOTO CTPO»

Crarpa 10

TocymapcTBenHas BaacTb B Poccuiickoit Penepanyiy oCyIiecTBsAETCs HA OCHOBE Pas/ieNeHNs
Ha 3aKOHOJIATe/IbHYIO, MCIIOMTHUTEIbHYIO U CyebHy10. OpraHbl 3aKOHO/IATENbHOIL,
VICIIOJTHATEIBHOI U CYHAeOHOII BIACTU CAMOCTOSITE/IbHBIL.

Cratba 11, vactsp 1
TocymapcTBenHyIo BnacTb B Poccuiickoit @emepanun ocymecTsAiorT [Ipesument
Poccniickoit @epeparun, efepanpaoe Cobpanne (Coser Penepanun 1 focynapcTBenHast
Iyma), ITpaButenpctBo Poccmitckoit Pemepannu, cyast Poccuiickoir ®epepariyn.

ANCKYCCUA YETBEPTAA

«Pa3geneHune Bnacreil B yCJIOBUAX BePTUKaNW BNacTu:
coBpeMeHHoOe COCTOsIHME N NepcneKTuBbI TpaHchopmaLum»

KoHCTUTYIMOHHBI IPUHINIT pa3fe/leHNs BIacTell: HIOHMMaHNe U Lenn

e B uem paspaborunku Koncturynvm PO 1993 roga Buzenu 0oCHOBHYIO
LIEHHOCTDb pa3/ie/IeHNs B/IacTel?

o Kakylo u3 ee pyHKIUII pasfie/eHNs BIacTeil — HeflONyLeHe
MOHOIIONIM3ALMY BJIACTY, 3aIIMUTY TPaKJaH OT IIPON3BOIA, ObecredeHne
3¢ PeKTUBHOCTY yIpaB/IeHNs, yPaBHOBEIIVBAHE COLMATbHBIX CUJT
VI KaKyI0-TO MHYIO — CO3fiaTenn poccuiickoit Koncturynmum camranm
onpefeAIIei?

e Kak ncropmdecknii KOHTEKCT Hadana 90-X rofoB 1 COBETCKOE IIPOLIIOe
B/IVIA/IM HA IIOHMMaHe IPUHLINIIA Pasfe/IeHN s BIaCcTell, ero 3aKpelaeHne u
KOHKpeTu3auui B TekcTe Koncturynmm?

Huckyccun o popme npasnenus B Poccun

o Kakne ropupyaeckue feeKThbl VIV HOMUTIYECKIE YCIOBYS BOIIOIEHNA
IPUHIIIA Pa3/e/IeHNA BacTel IO3BOIU/IN IPEBPATUTDh POCCUIICKIII
IIap/IaMeHT M3 MeCTa JJIA JYICKYCCUIT B MeCTO /TSI MOTYa/IIBOTO Of00peHNs
3aKOHOIIPOEKTOB VICTIOJTHUTE/IbHON B/IACTN?

e Mexny «ykasHbIM paBom» b. H. Enbunna n «ynpasnsaeMbiM
napramenToM» B. B. IlyTnHa: mosBoiseT i HbIHENIHee paclpefie/ieHne
IIO/THOMOYMII BBICIIVIX OPTaHOB BIaCTY M30€KaTh MOTOOHDBIX KPATHOCTEI?

e KakoBo peanbHoe MecTo [IpaBurenbcTBa B meiicTBymomeit B Poccun cucreme
pasjeneHus BacTe?

e Kak BIuAIOT Ha 00IIYI0 KAPTVHY pasfie/ieHNs BIacTeil CTPyKTYPEL,
«T1apayIe/bHble» VCIIOTHUTEeIbHOM B1acTu (AgMuHucTpanus [Ipesuaenra,
Coset besomacHocTu u ap.)?

e Kyna novitu Poccun: kK MOHapxuy, K apaMeHTCKOI pecyonmke, K
IIPe3NJeHTCKON pecryO/ImKe 110 aMepPUKaHCKOI MOJIe/N, K K/IaCCUYeCKON
MOJIe/IV CMELIaHHON pecIyOnmmKm?




Cyne6Has B1acTb B Poccun — HauMeHee oIlacHas BETBb BIaCTU

e fBnaercsa nmu cyj B COBpeMeHHOI Poccum BIacTbIo MM OH CIY>KUT JIUILD
VHCTUTYTOM JIETUTUMMU3ALUI PELNIEHNIT IPYTUX BIacTel?

e Moxer nu peiictByromas Koncturynusa Poccuiickort @efepanyn
obecreynTh He3aBUCUMOCTD CyAeOHOIT BIacTu?

e Kro koHTpoOnupyer cynen B Poccun?

e MoxkeT mu pOCCUIICKUI CYZ 00eCIIeunTh peannsalyio CTaTby 3
Koncturynun Poccuiickoit @emepanium o TOM, 9TO HUKTO HE MOXKET
IIpUCBaMBaTh BIACTh B Poccuiickoii Penepauuy 1 4TO 3aXBaT U IPUCBOEHME
BJIACTHBIX ITOJTHOMOYMIL IPECTIERYIOTCSA IO 3aKOHY?

e OtHocurca mu cratba 3 Koncturynun Poccniickoit @efepanum K BETBAM
BJIACTV M/IV TO/IBKO K IIOCTOPOHHMM aKTOpaM?

YeTBepTas OMCKycCHsA B paMKaX IPoeKTa cocTosach 16 despana 2012 roga B Vn-
CTUTYTe IIpaBa ¥ ITyOIMYHOI MOUTUKY 1 ObI/Ia IOCBSAIeHa ITpobieMaM peannsanun
IpyHIOVUIA pasfeneHus Baacteil B Poccun. OTKpbIBas AUCKYCCUIO, 9KCIIEPT IPOEKTa
A.K.CoboneBa, sxcnepm npoexma, 3amecmumeny 3aeedytouseo Kageopoii nyo6nuu-
Hotl nonumuku HayuonanvHozo uccnedosamenvckozo yHusepcumema «Boicuias wixona
9KOHOMUKU», OTMETHIA CJIO)KHOCTD aHa/M3a IPUHLNIIA Pa3/ieIeHNsA BIaCTeN B CUITY
€r0 MHOTOTPAHHOCTM ¥ Pa3/IMYHOrO IOHMMAHMA €T0 PO/IN IPECTABUTENAMN OPU-
IMYeCKOIl HayKy, B TOM 4Mc/Ie paspaborunkamu poccuiickoit Koncruryunn. Tem He
MeHee cefyac CJIOKMUIOCh IOCTAaTOYHO YCTOMYMBOE MHEHNE, YTO IPUHLNI pasfie-
JIeHNA BiIacTell He BoioleH B Poccun B monmHoit Mepe. OHa TakyKe OTMETUIIA, YTO
I7IaBEHCTBYIOLEil B HayKe CTAaHOBUTCA TOYKA 3PEHMNsA, COIVIACHO KOTOPOII OCHOBHOI
dyHKLMelT paccMaTpUBaeMOro NPYHINIIA SABIAeTCA obecredeHne 9P PeKTUBHOCTH
camoli BracTu. [Ipy TakoM nmopxoze NOHMMaHKe pas3fieNieHns BIacTell KaK TapaHTUun
IPOTUB TYPAHUY ¥ MHCTPYMEHTE 3alMThI IPAXXJAHCKMX CBOOOJ] YXOAUT Ha BTOPOII
wiaH. bornee Toro, Ha mpakTuKe (HaKTIYECKM IIPOU3ONUIO IIOJTHOE CIVISHME BIacTell,
IIpUYeM CerofH: ITTaBHasA IMpobiieMa 3aK/I04aeTcs B OTCYTCTBUY HE3aBUCUMOTrO Cy/a.
OCHOBHBIMU MepaMI 110 PETYINpPOBKe CO3/aBIIerocs A1cOaaHca B CUCTeMe pasfiere-
HuA Bacreit, no MEeHMo A. K. Co607eBoit, ABNIAOTCSA, B YaCTHOCTH, IEPEeCMOTP IIpe-
3UJIEHTCKMX ITOTHOMOYMIL 1 ycunenue ponu IlpaBurenbcrsa. OHa Tak)Ke HalIOMHIIIA,
410 B 1992-1993 ropax, Bo BpeMs pa3paboTkyu HOBoI KoHCcTUTYIMNY, MHOT VI OTUTY-
JecKye IesITe/ CChUIAINCh Ha HeOOXOMMOCTb IPVMHIINIIA pas3/ie/IeHIs BIacTell, OffHa-
KO HMKTO He TOBOPWJI O TOM, YTO STOT IIPUHIVII COOOT IPefCTaBIISACT.

B.B.VIcakoB, 3asedytoujuii kagedpoti meopuu npasa u cpasHUmMenvHoz0 npasose-
denus HayuonanvHozo uccnedosamensckozo yHueepcumema «Boicuias wikona skoHo-
MUKU», B CBOEM KOMMEHTAapUM 3aMETWI, YTO IIPUHIUII pa3/ie/IeHNs BacTell 3aKper-
neH B Koncturynunm Ha 70-80 NpoILieHTOB: OTpa)keH caM NPUHIUII, CO3IaH MHCTUTYT,
IPU3BAHHBIN CTOATh Ha cTpake npuHuuna — Koncruryunonnsiii Cyn, 3akpenneH
IaKeT COIVa/IbHO-IIPABOBBIX FapaHTMil. B TO e BpeMsA IpMHIUI ObUI CyILIeCTBEHHO
nedpopMMPOBaH BBeIeHVEM Takoro MHCTUTYTa [Ipe3nnenTa, KOTOpbIt BoOpan B ce6s
GYHKIVIN V1 TOTHOMOYVS Pa3/IMYHBIX BeTBell BiacTu. Kpome Toro, CyljecTBeHHBIM He-
JOCTAaTKOM ABJIAETCA OTCYTCTBME KaK B KOHCTUTYLMIOHHOM TEKCTE, TAK M Ha MIPAKTUKE
B3aMIMOJEVICTBYA U OTBETCTBEHHOCTH BJIACTEN 3 OCYIECTBIIEHE CBOUX (byHKuMﬁ[.

A.H.MenymeBcKuit, sedyujuii sxcnepm npoexma, npogeccop daxynvmema npu-
knaoHou nonumonoeuu Havyuonanvrozo uccnedosamenvckozo yHusepcumema «Boicuas
WKOIA IKOHOMUKU», HATIOMHWJI, YTO NPUHIMUII Pa3/e/IeHNsA BIAacTell KaK MujeanbHasd
MOJie/Ib He BOIIOUIEH HY B OJJHOM T'OCYIapCTBE, IO3TOMY MIMEET MECTO Pa3pbIB MEX-
Iy KOHLIENITYa/IbHOV MIeel ¥ PeanbHOCTbIO. B CBA3M ¢ 3TMM O paspfeneHuy BIacTel,
CKOpee, MO>KHO TOBOPUTD KaK O OajiaHCe cliep>XeK 1 IIPOTMBOBECOB, IIPefoTBpalia-
IOLIVIX TPAHNIO, HO 3TOT Oa/laHC 3aBMCUT B KXKIOM KOHKPETHOM CITy4ae OT LIe/IOr0
pana GpakTOpOB: BpeMeHN, MeCTa, IOINTUIEeCKOTO ITI0pann3Ma I axke ICUXOI0T NI
HaceneHys. [ToMyMo 9TOro, BHOBb BCTaeT TEPMUHOIOIMYeCKast IpobieMa — 4TO IIOHM-



MarTb I0J] KaTeropueii «BaacTb»? Vl, ciemoBaTenbHO, KaK TOrjja IIOHMMATh pasjiefieHie
BJIaCTell: IPOTUBOIIOCTABJIEHNE, pa3fielieHNe BeTBell Min pasfeneHue GyHKIMIT pas-
HBIX Bacreii? JI/id uccinefoBaHns B 3TOM aclleKTe NPUMHIUIINATbHOE 3HAYEHME VIMEET,
BO-IIEPBbIX, aHAa/IN3 ICTOYHMKOB 3a/IMCTBOBaHMA poccuiickoit Koncturynum, B gact-
HocTy KoHcturyuyuy Opanuym, BO-BTOPBIX, aHA/IN3 COOTHOLIEHN IPUHIINIIA pasfie-
JIeHUA BIACTell U MOMUTUYECKON peasbHOCTH, cymecTBoBaBwen B Poccun B 1990-¢
ropbl. C Touky 3peHus A.H. MepyiieBckoro, Teopus pasfeneHus BlacTeil JO/DKHA
OBITb IIepEOCMBICTIEHA € TTO3UIMIT TEOPUY «MBICTIALIEN JeMOKPAaTUI» Y aHA/IN3a UICTO-
PUYECKUX U MOMUTUYECKNX peanuit Poccun.

E. Tanues, npedcedamenv Koncmumyuyuonrozo cyoa Pecnybnuxu boneapus, mop-
YepKHYJI, YTO pasJie/ieHNie BIacTell He Hy>KHO pacCMaTpUBaTh Kak pasfienieHue pyHk-
IIVIJT VUM JKe KaK CBOETO POJia «pasfie/ieHie TPyAa» U ellle pa3 o0paTiI BHUMaHMe Ha
TO, YTO CMBIC/I JAHHOTO IIPMHIMIIA — B COXPaHEHMM ITOTUTIYECKO CBOOO/EL, a He B
3¢ eKTVBHOCTH YIIpaBJIeHNA FOCYAapcTBOM. ECi ToBOpUTH O paspiesieHny BiacTeil
B PaMKax Hal[JIOHa/JIbHOTO TOCYAApCTBa, TO MOXKHO BBIIEINTh MUHMMYM JIBa IIOAXOMA.
[lepBbIit — pasgenenne BIACTU YIPEAUTENbHONM U BIACTU YYPEXIAEHHO M, COOTBETCT-
BEHHO, Pasfie/IeHNe BIaCTH YIPEX/JEHHO Ha 3aKOHOJATENbHYIO, MCIIOJTHUTE/IBHYIO U
cyne6Hy0. Bropoii — paspeneHue o «BepTUKaIN», Ha YPOBHE (efiepaliyiii I pErVIOHOB.
Ho He meHee akTyaneH, c Touku 3peHns E. Tanuesa, Bompoc o pasjeneHnn BiacTeit B
HaLlVIOHA/IbHOJ M Ha/THALIMIOHA/IbHOM IIJIOCKOCTH, B YaCTHOCTH, B paMKax EBporeiicko-
ro Corosa.

PasBuBasa mpicnp A. H. MepymeBcKoro o BayKHOCTY BAVAHMUA NOMUTUYECKOTO IITIO-
pa/mi3Ma Ha paccMaTpuBaeMblii npyHIuI, E. TaHueB of4epKHYIL, 4TO cyfieOHas BIacTb
BCe XKe JJO/DKHA ObITb MaKCUMaJIbHO AUCTAHIVIPOBAHA OT OINTYIKY, 8 KOHCTUTYLIMOH-
HOe IIPaBOCYyfMe SAB/IAETCA MHCTPYMEHTOM HOMUTIYECKOro apburpaxa. B cBoo ove-
penb, KOHCTUTYLMOHHBIIN CyJ B CBOUX JIeMICTBMAX orpaHndeH KoHcTUTyumeit.

B.[I. Ma3aes, npogeccop pakynvmema npasa Hayuonanvroeo uccnedosamenvcko-
20 yHusepcumema «Buvicuias uxkona skoHoMuKu», OTMETWL, YTO IIPUHIVII Pa3eNleHNs
BJIACTeJT €CTh OIpefie/IeHHaA IIO/INTUKO-TIpaBoBas GpuKuuA. B pealbHOCTI 9TOT IIpHH-
LII KOHLIEHTPUPYETCA B CUCTEME CHEPXKEK M IIPOTUBOBECOB, KOTOpas, B CBOK O4Ye-
penb, TECHO CBsA3aHA C IPAKTUKAMU IOIUTUYECKO ¥ SKOHOMIYECKOI KOHKYPEHIIMN.
[TonpiTKa 3aKpenieHns paccMaTpMBaeMOro INPMHLMIIA B poccuiickoit Koncturynunm
00epHy/Iach KOJIOCCAIbHBIM «IIEPEKOCOM» B CTOPOHY MHCTUTYTA [IpesupmenTa. Beraer
BOIIPOC — HACKOJIBKO CHCTEMa CHiepKeK ¥ IIPOTUBOBECOB TpebyeT MoepHu3anyy? Ha-
IpuMep, pagyKaabHbIN IIePeXOf K IIapIaMeHTCKOlI pecirybmke B Poccyu MoxxeT ObITh
JOCTaTOYHO omacHbIM. Henb3st 3a0bIBaTh 1 06 06BEKTUBHOI 001[eMUPOBOI TEHIEH-
LV YCUJIEHNSA VICTIOTHUTENbHO BIIACTM.

M. A. KpacHoB, 3asedyrouuti kageopoti KOHCIMUMYUUOHH020 U MYHUUUNATLHOZ0
npasa HayuoHanvHozo uccnedo6amenvckozo yHusepcumema «Boicuias wikona skoHo-
MUKU», OTMETWI, YTO B IOPUANYIECKON HayKe IpU NPOBEJEeHNN KIaccupyKanym Bce-
I7la HY>KHO VMICXOUTD 13 (GOPMAIbHBIX KpPUTEPIEB, HaObl He Pa3MbIBAaTh TO WV MHOE
HoHsATHE. ITO 00YC/IOBIEHO CelMdUKOI IIPABOBBIX MIOHATHII, KOTOpPbIE, 0COOEHHO B
KOHCTUTYL[MIOHHOM IIpaBe, YacTO IPEICTaBIIAIT CO00IT HeYTO BecbMa aMOp(dHoe.

Y>ke OffHO TO, YTO pedb UMET O YopMAax MPaBIEHNUA, 3aCTAB/IAET YIEHBIX MICKATh
rpannibl 9TuxX Gopm. OpHako, 1o MHeHno M. A. KpacHoBa, ycTapeno caMo HOHATHE
«popma mpaieHus». C moMomurpbo kraccudukanyy 1o popMaM IpaBIeHNs MaJIo YTO
MO>KHO IOHATD B XapaKTepPYUCTIKe TOCYAAPCTBA, XOTS OBI IIOTOMY, YTO MEXy MOHAp-
XMAMU — aOCOTIOTHOM ¥ KOHCTUTYIVIOHHOM — CETORHSA ropasfo 6osblle IIpaBOBBIX
pasIMYuil, HeXXey MeXXy KOHCTUTYIIVIOHHO MOHapXueii 1 peciry0ImKoil, OCHOBaH-
HOJI Ha KOHCTUTYIIMOHHOM cTpoe. IIoMrMO 3TOro, JaHHBI TEPMUH IIPECTAET B JBYX
CMBIC/IaX — KaK COOCTBEHHO XapaKTepUCTMKA TOTO V/IM MHOTO FOCYAapCTBa KaK MOHAp-
XU VI PecIyOnuKu 1, KpOMe TOTO, KaK XapaKTepUCTUKA KOHPUIYpPaIy BBICIINX
OPraHOB BIACTI. Bo BTOpOM c/1y4ae Hy>KHO, CKOpee, TOBOPUTb O MOJIE/IN OpraHu3alun
BJIACTI.




Wtak, ecmu McxoauTh U3 (GOpMaIbHBIX KPUTEPIEB, TO COBEPIIEHHO TOYHO MOXKHO
CKa3arb, 4To B Poccuu cmenranHas ¢popma npasnenus. Ha 310, B yacTHOCTH, YKa3bIBa-
I0T TaKJe NPM3HAKM, Kak u3bpanue IIpesueHTa HapogoOM Ha IPAMBIX BbIOOpax, Ipa-
Bo Beto IIpesmpueHTa, mpeoponeBaeMoe KBaIMpUUIMPOBAHHBIM OO/NBIINHCTBOM, VH-
CTUTYT BbIpakeHusA HefloBepusA IIpasurennpcTBy locynapcrBennoit Jlymoit, MHCTUTYT
orcraBky [IpaBurenbcTBa u T. 1. Pasymeercs, B pa3HBIX CMEIIAHHBIX pecIyO/IMKax Mo-
JieZIb BJIACTY MOYKET IPUOIVKAThCS K MapiaaMeHTcKoi (kak B [Tombie vnmn CroBeHun)
WIN K Tpe3upeHTckoi (kak B Poccun). Ho mpm aTom 6aroapst Hamm4uo yKa3aHHbBIX
IIPM3HAKOB OHAa OCTAETCS CMEIIAHHOIA.

B xauecTBe KpuTepMeB [/I XapaKT€PUCTUKM B3aVIMOOTHOIIEHNIT 3aKOHO/IaTeNbHOM
U VICIIOJTHUTETbHON B/IACTH, T0 MHeHMo M. A. KpacHOBa, MO)XHO BbIJIETUTD CIIEYIO-
Imye: CTeIeHb YYacTyusA MaplaMeHTa B GOpPMMPOBAHUN IIPAaBUTENbCTBA (Ha IepPBBIil
B3I/, KoHCTUTYIMA TIpenonaraeT Takoe yyactue locygapcrBeHHoi JlyMbl, OfHAKO
fada cornacus IIpesuyieHTy Ha HasHaueHMe B peaTbHOCTM HOCUT HOMMHAJIBHBIN Xa-
paKTep); y4acTue napaMeHTa B ONpee/IeHNI ITOJIMTUIECKOT] TMHIY IIPaBUTEIbCTBA;
Ha/jM4yMe MaplIaMeHTCKOTO KOHTPOJIA HaJi MCIOTHUTENIbHON BIACThIO; BO3MOXHOCTD
3aMeHbI NPAaBUTEIbCTBA UM OTHENbHBIX PYKOBOJUTENEN OPraHOB VMCIIOTHUTETbHOM
BJIaCTH.

Kacascp Bompoca o ToM, IoYeMy y[anoch IPeBPaTUTh IaplIaMeHT U3 MecTa I
JIMCKYCCUIT B MECTO J/II MOJTYa/IMIBOTO Off0OPEHNA 3aKOHOIIPOEKTOB MCIIOTHUTETbHO
Bracty, M. A. KpacHOB OTMeTWI, 4TO IIaBHBIM (PAaKTOPOM ABJIAETCSA TO, YTO HEBO3-
MO>KHO BECTU pedb O KaKMX-TO CAMOCTOATENIbHBIX OTHOLIEHNAX ITap/IaMeHTa C UCIIO/-
HUTENbHOI BIacThbi0. Beib IIpaBuTeNnbCcTBO He AB/IAETCA CAMOCTOATEIbHBIM IIOTUTH-
4ecKuM cyObekToM, a PenepanpHoe CobpaHme He MMeeT CKOIbKO-HUOYb 3HAYMMBbIX
BJIACTHBIX ITpeporaTus B oTHowmeHuy [IpaBurenbcTsa 1 ero «marpoHa» — Ilpesuzenta.
9TO 03HAYAeT, YTO BCA CUCTEMA CIEpKeK 1 IIPOTUBOBECOB He paboTaeT. B To sxe Bpems
ITpesuzieHT — I7TaBHBIN MOMUTUYECKUI MHCTUTYT UM ONPeNle/INTENDb BCEil TOMUTUKI —
3aHTEPeCOBaH B TOM, YTOOBI CBECTV K MVHJMYMY OCTAIOIVeCs PbIYary BIVAHUA
IapJaMeHTa, KOTopble MOTyT MenIath IIpesumenTy npoBoguTh cBo0 NomuTuKy. Ecin
’Ke TOBOpUTDH 0 MecTe [IpaBuTenbcTBa B IEMICTBYIOLIEN CUCTEME pa3fie/ieHNs BIacTell,
TO 9TO, I10 CYTY, JIVIIb TeXHNYecKui1 opraH [IpesnnenTa, obmaaromuii, npasya, myo-
JIMYHO-B/IACTHBIMU IIOTHOMOYMAMI.

OrBeyas Ha BOIPOC, KaK MOTYT BIMATb Ha CUCTEMY pasfielieHNs BIacTeil TaKue
CTPYKTYPHI, KaK, Hanpumep, Anmuauctpauus Ilpesunenta n Coser besonacnocTn,
M. A.KpacHOB OTMETIJI, YTO TEOPETUYECKM HMKAKOTO BIMAHNUA OHU OKa3aTb HE MO-
ryT. OfIHaKO B pea/IbHOCTY B/IMAHME CYIIECTBYET, TOCKONbKY, C OHOI CTOPOHBI, CAMO
[IpaBuTenbCTBO ABIACTCA PaKTIYECKN anmapaToM IIpesuyieHTa, a ¢ Ipyroit — KOHCTH-
TYLMIOHHO IZIOXO pasrpaHudeHbl noHoMounsA Ilpesugenta u IIpaBurenbcrsa. [leno
B TOM, 4TO y IIpe3neHTa KOHCTUTYIMOHHDIE QYHKIVIY HACTOIBKO LIMPOKO 3aKpell-
JIEHBI, YTO OTTPAHNYNTD OT (PYHKIMII UCIIOTHUTETBHOI BIACTY IIOYTY HEBO3MOXKHO,
a IIOTOMY TyT MHOTO€ 3aBMCUT OT He(hOpMaJIbHBIX JOTOBOpeHHOCTeN Mexy IIpesn-
JEHTOM U IIPEMbEPOM. YUuThIBasA, yTo [Ipesnment nonmnocreo Koutponmupyer Ilpasnu-
TE/IbCTBO, OH MOXKET 110 COOCTBEHHOMY KeTaHUIO KOHLIEHTPMPOBATD IPUHATIE BaXK-
HBIX pelleHnit y ce6s B AIMMHICTpalMy VIN IPefOCTaB/IATh TaKoe IIPaBO OpraHaM
VICTIOJIHUTENbHOM BracTu. Yro e kacaerca Cosera besomacHocTy, TO, MCXOfIA U3 €TO
COCTaBa I IIOJTHOMOYNII, MOXKHO CHIe/IaTh BBIBOJ, YTO IPeACcTaBUTENN (PYKOBOAMTEIIN)
VHBIX BETBEN B/IACTU ABJAIOTCA COBETHMKAMM IJIaBbl TOCYlapcTBa. BosMoOXHO, 3TO
OBbIIO 6BI TEOPETUYECKY OIIPaBJJaHHO, ey ObI [Ipe3aneHT ObUT IeICTBUTEIBHO Heli-
TPa/IbHbIM MHCTUTYTOM, OJHAKO 3TO He TaK. /I MoTOMy KapTuHa pasfiefieHs BacTeii,
0e3yC/IOBHO, ICKaXKaeTCsl.

O. A.Tapacos, pegepenm IocyoapcmeeHHo-npasosozo ynpasnenus Ilpesudenma
Poccutickoii Pedepayuu, BEpHYBIINUCh K MPoOIeMe MOHMMAHNS U Lje/iell MPUHIIIa
paspiefieHNA BacTeil, OTMETWI, 4TO, TaK WaM uHaude, Konctutynua 1993 ropa, kax
uMeromas 1mdepanabHO-AEeMOKPATIYECKUII XapaKTep, 3aJI0KIIa B TOM YNC/Ie U JaH-



HBII pyHIUIL [Ipy 5TOM, OTHAKO, OCTaBasACh B KOHTEKCTE COBETCKIX TPaiUIIVIL, OHA
YCTQHOBIIA U IIPUHIVII €AMHCTBA TOCYAAPCTBEHHOI BJIACTY, OPUMEHTUPYACh B TOM
4JICle Ha YCTONYMBBIE NPEACTaBIeHUA O IeIOCTHOCTY BJIACTH, IO-BUJUMOMY, Mes
B BUJY, YTO TOCY[APCTBO — eVHOE IIeJI0e, a pas3/ie/ieHNe BIacTeil STOMy Kak OyTo He
IPOTVMBOPEYNT.

Yro KacaeTcs IpUHIUIA eAMHCTBA TOCYJapCTBEHHON BIACTH, TO, HECMOTPSA Ha TO
YTO OH IPUCYTCTBYET B KOHCTUTYL[MOHHOM T€KCTe MIMEHHO B KOHTEKCTe (peprepanmsma
(KaK 3alIMTa OT YTPO3bI CeNapaTi3Ma), IpefCTaB/IeHI O eAMHCTBE B/IACTY OTPAXKAIOT-
Cs VI B MHBIX YacTAX TeKCcTa KoHcTuTynmy, BacTh paccMaTpyBaeTcsa KakK HEUYTO IiefIoe,
MOHOJIMTHOE, a €€ CTPYKTYPBI, OpTaHbl CTPOATCA CKOpee «CBEPXY BHIU3», 2 He HA0OOPOT.

[To muennio O.A. TapacoBa, paspaborunku KoHCTUTY1L[MK, BO3SMOXKHO, IIPEAIIO-
JIaTa/IM, YTO B JaJIbHEJIIeM OT IPefCTaBIeHNII O MOHOIMTHOCTY U eAMHCTBE BIaCTH
pasBUTHE ITOJET K O0IbIIeMy IUTIOPAIN3MY U YCUICHIIO MeXaHM3Ma pa3/ie/ieH s B/ia-
CTell, OJHAKO 3TOTO TaK M He Iponsonrio. Ho B COBpeMeHHBIX YCTIOBYAX BbITEKAOIas
I3 TaKMX IIPefICTaB/IeHNIT IIeHTPpaIM3alyisl ¥ MOHOIIO/IM3AIVA B/IACTH TI0Ka3aia CBO0
Hea((HeKTVBHOCTD C IPAKTUYECKOI TOUYKM 3peHNsA, [I03TOMY CTOUT O>KMAATh YKa3aH-
HOTO IIepexofia B OmpKaiiiiee BpeMs, TaK KaK Ipefe/ibl MOHOMIONMM3ALNY YKe JaBHO
JOCTUTHYTHI.

. Cmwios, oupexmop npozpamm Llenmpa nubepanvroix cmpameeuii (e. Cogpus), 0o-
uenm Coguiickoeo yHusepcumema, o6paTi BHUMaHMe, 4YTO B OTHOIIeHny Poccun He-
JI0CTATOYHO MH(POPMATVBHO TOBOPUTD O CMEIIAHHOI pecIry6ke. DTOT TEPMIH MaJIo
YTO ITOKA3bIBAET, TAK KaK O OOJIBIIVHCTBE €BPOIEIICKMX CTPaH TOXKe MOXKHO CKa3aThb,
4TO OHY CMelTaHHble. CKopee, HeOOXOAVMMO PacCyXK/IaTh B TEPMUHAX «IIPE3VUJEHTCKAsA
MOJIe/Ib» U «ITOMYTIPE3UEHTCKasE MOJieNb». [IpesuieHTcKast MOJienb, pa3paboTaHHAsI U
nevictytomas B CIIIA, ocHOBaHa Ha OIpefe/leHHOM KOH(INKTe B/IacTell, Ha TOM, 4TO
[Tpesupent v KoHrpecc MOTYT IpeACTaBIATh pa3Hble MOMUTIYECKIE CYUJIBI, KaK CTIef-
CTBME, JOCTATOYHO YACTO IPUXOANTCA UCKaTh KoMipomicc. OpHako K Poccnu ato He
OTHOCUTCS. Mofienb MOMyNpe3ueHTCKO pecIryOKy, Ije IeHTp BIACTU CMEIeH B
CTOPOHY B3aIMOOTHOILEHNI MEXY IPEe3VIAEHTOM U IIPeMbeP-MIHUCTPOM, U BCE TOXE
3aBUCUT OT TOTO, K KaKUM ITOJIMTUYECKVMM CIIaM OHM o0a NpMHAIexaT, Kk Poccun
TaKOKe He IIpUMeHMMa. B poccniickoit Mofeny 3a cyeT cylecTBOBaHMA IMMPOKYUX MONI-
HoMmounit [Tpesuenta m060it KOHGIUKT OyeT pelieH B ero monbay. [loaTomy ecin
IIOIIBITAThCA JaTh OINpefie/ieHNe STO MOJIeN, TO MOXXHO TOBOPUTD O «CyBEpEHUTETe
[IpesupenTa», 0 aHATIOTYM ¢ OPUTAHCKOII KOHIeIIIMelT «CyBepeHnTeTa [TapaMeHTar.

Yro e KacaeTcs COOTHOLIEHN S GOPMaTbHOTrO U He(hOpMaIbHOTO KOHCTHUT YIIVIOHA-
NM3Ma, TO HeOOXOAVMO OTMETHUTD, 4TO B Poccu [1eiicTBUTeIbHO OYeHb MHOTME IIPaK-
TUKY 6a3VPYyIOTCA Ha JOTOBOPEHHOCTAX, B YaCTHOCTH, MexXAy IIpesunentom u Ilpen-
cepareneM I[IpaButenbcTBa. Ho nypKymALmA MOTHOMOYNIA, ABJIAIOMIAACS Pe3yIbTaTOM
3TUX JOTOBOPEHHOCTEN, IOCTOSIHHO BefIeT K OOJIbliIell IeHTpann3auny BIacTi. B Toii
e BenmkoOpuranny, rie HOMUTUKO-IIPAaBOBast CHCTEMa TOXKE B 3HAUUTE/ILHOI CTelle-
HJI IIOCTPOEHA Ha He(hOpMa/IbHBIX IOTOBOPEHHOCTSX, HA00OPOT, 3T! JOTOBOPEHHOCTH
CIIOCOOCTBYIOT 6O/IbIIIEN HE3aBMCUMOCTY U Pa3BUTHUIO IUTIOPAIM3Ma.

B sakrouenne csoero BeicTyIuteHus [I. CMuIoB 3aTpoHyn Bornpoc 06 addexTus-
HOCTM BJIACTY, OCBETVIB OCHOBHBIE ITOJIO>KEHNI TEOPUI «UTPOKOB C IIPABOM BETO». ITa
Teopus ObUIa pa3paboTaHa IpeCcTaBUTE/IAMY MIOINTONOIMYecKoi HayKu. OHa MOXeT
OBITD VCIIONIb30BAHA /1A ONMCAHNA IPVMHIUIIA pa3fie/IeHN BlIacTell KaK psfja UTPOKOB
C IIPaBOM BETO B IIpOIlecce IPUHATHA pellleHnit. VccrmenoBaHms I0Ka3bIBAOT, YTO IIPU
OIIpefie/IeHHBIX YC/IOBUAX YeM OOJIblIe B CHCTEMe UTPOKOB C IIPAaBOM BETO, TeM JIy4IlIe
¥ KaueCTBEHHee IIPOL[eCC IPUHATIA pelIeHNIL.

B.]l.MasaeB B cBOEM KOMMEHTAapUM yKasaj, 4TO, II0 €r0 MHEHUIO, OfIHO JINIIb
nonmHoMmoune IIpesujieHTa 11O ONpefeeHNI0 OCHOBHBIX HAIPAaBJICHUI BHEIIHEN U
BHYTpPEHHEII IIOJIMTUKM Ha MPAaKTVKe ITOIMIUHAET IOf ceOsA BeCh MEXaHU3M Cliep>KeK
Y1 IIPOTMBOBECOB. JTO IIOIHOMOYYE He JO/DKHO IIPYHAJIeKATh OHOMY OpraHy TocCy-
[apCTBEHHOII B/IACTH, TeM 0o0jiee eNVHOMYHOMY, I ero CIefyeT UCKIIOYNTD U3 YiCIa




KOHCTUTYLVOHHBIX noiHoMounit IIpesunenta Poccuiickoit @epepanun. Kpome Toro,
ocTaercsa Bonpoc o craryce IIpesunenra kak rapanta. Hanpumep, B Koncrturynun
dpaHUMM 3aKpeIUIeHo, uTo [Ipe3uaeHT obecneunBaeT cobmonenne KoncTurynum u
3aKOHOB, TO ecTb y IIpe3neHTa BoIfiesieTcs onpene/ieHHas QYHKINA, KOTOPYIO MOX-
HO OLIEHUTD U COM3MEPUTD B KAKMX-TO IIPABOBBIX MMOHATUAX. B poccnmiickoii xe curya-
IV IOHATIE «TapaHT» — HEKasl COBEPIIEHHO a0CTpaKTHas KaTeTOpMsL.

O.11. 3asnaeB, 3asedyroujuii kagedpoti nonumonoeuu Kasarckozo (IIpusonickozo)
¢edepanvrozo yHusepcumema, o6paTu BHUMaHNMe, YTO B paccMaTpuBaeMoit chepe
CTIOKVINCH OIIpefie/IeHHbIe CTePeOTHIIbI VIV MI(BI, CBA3aHHbIE C IIPeICTaBICHUAMI
0 pas3MMyYHBIX (popMax MpaB/eHNs U OTHOLIeHMeM K HUM. OfuH u3 Takux Mugos —
YIIPOIL[eHHOE JIeJIeHNe BCeX MOfieell BIacTy Yt (opM IIpaB/IeHNs Ha Tap/IaMeHTCKIe
U TIpe3ujieHTCKIe. VIMeHHO B 9TUX Y3KUX paMKaxX ONepUpy0T OONbIINHCTBO POCCHII-
CKMX HOIMTVIKOB ¥ >KyPHAIMCTOB. MeXy TeM Takas KlIaccU@uKanusa He CIMIIKOM
II0/Ie3Ha, IOTOMY YTO OOJIBIIMHCTBO CTPAH VIMEIOT KaK pa3 TaKye CMeIIaHHbIe (POPMBbI
npasjieHysA. B monmronornyeckoit Hayke pa3paboTaHbl KPUTEPUY MI3MEPEHNS peaslb-
HOro 00'beMa BJIaCTy, KOTOPBIN MIMeeT TOT VIV VIHOJ CyOBeKT, HA OCHOBE MaTeMaTH-
YEeCKMX METOJIOB, C/IEJJlOBATEIbHO, MOXKHO Pa3MeCTUTh BCE CTPAHbl HA OIPeZeNeHHOI
IIKase. 3aTeM MOXKHO CTPYIIIMPOBATD MX ¥ OXapaKTepU30BaTh KK YIO TPYIITy CTPaH.
9TO OMOXeT BBICTPOUTH Oojiee ApoOHYI0 Kaaccudukanyo GopM IpaBIeHUs U Tyd-
1I€e MIOHATD CYIIHOCTb KaXK/JOil 3 HUX.

Eme ofuH pacnpocTpaHeHHBI MIUQ — MHEHIE O TOM, 4TO IIpe3NeHTcKasa popma
IIpaB/IeHN MOXKET IIPMBECTH K JUKTAType, a IapJIaMeHTCKasAz, Ha000poT, BefieT K Jie-
Mokparun. OflHaKO HM TEOPETUYECKY, HY SMIMPUYECKN 3TU CY>K/I€HMA O CUX IIOp He
JIOKa3aHBbl.

C touku 3penus O.V1.3a3HaeBa, HEOOXOIVMO CTAaBUTD BOIIPOC 00 MHCTUTYI[MIOHA-
mm3anyuy (popMBl IpaB/IeHNs, IpUYeM KaK IIPaBOBOI MHCTUTYLMOHANIN3ALNY, C KO-
TOpOJI popMa ITpaBIeHNA HAUMHACT XXUTb, TaK ¥ MOIMUTIYECKOI HCTUTYIMOHA/IN3A-
1y, 67marogapsi KoTopoit popMa mpaBeHus IpuodpeTaeT yCTONYMBOCTD U LIEHHOCTD
B obmecTBe. B cimygae Poccuyt Heo6X0MMO OTBETUTD Ha BOIIPOC, IOYEMY He IIPON30-
1T TOIMTIYECKAsA MHCTUTYLMOHA/IN3AIVIA IOTYTIPe3UeHTCKO (POPMBI IIPaB/ICHNA.
dopMabHbIT ¥ HeOpMaIbHBIN acIleKT (POPMBI IpaB/IeHNA Hepas3enMbl, IPU 9TOM
PearlbHOCTD a/IeKO He BCEeIZla COOTBETCTBYET TeM HOPMATUBHBIM IPEIIOChIIKAM, KO-
Topble 3aKperneHbl B Koncturynum. YTo e KacaeTcs IIaroB IO M3MEHEHUIO CyIIle-
CTBYIOLIEV CUCTEMBI, TO OHM JOJDKHBI HOCUTb XapaKTep IOCTEIIEHHOTO U TOYeYHOIO
VICITPABJIeHVIS1 KOHCTUTYIVOHHBIX Jie(peKTOB.

B.Bb.VIcakoB, BepHYBLINCD K IPO6IeMe B3aMMOCBS3M IIPUHIINAIIA pa3/ie/leHus Bla-
CTell ¥ pPealbHOCTH, BbIPA3IJI MHEHME, YTO HaPALY C KOHCTUTYLMIOHHBIM 3aKpeIIeHN -
eM IIPUHIVIIA pa3/ieIeHIs BIaCTell ero peabHble OCHOBBI B 00I[eCTBe ObUIN Cepbe3HO
ocmabnensl. [TpyynHaMm 9TOro CTaayM METOJ| «IIOKOBOV TepaIruu» MpY MPOBefeHUN
S9KOHOMMYECKUX pedopM, NCIe3HOBEHNA TPYLOBBIX KO/UIEKTVBOB KaK HOMUTIYECKON
CIJIBL, @ TAaK)XXe IMPOO/IeMBI TPOBEEHHON B CTPaHe MIPUBATHU3ALINN.

T.T. MopmakoBa, cyovst Koncmumyyuonnozo Cyoa Poccuiickoii Qedepavuu 8 om-
cmaeke, TOBOpsI 0 MecTe M ponu cyfa B Poccuy, npusHaia, 4To cyme6Has BIacTb B
pearbHOCTM BJIACThIO TaK U He cTana. bonee Toro, cyn B Poccun ABnserca cpencrsom
JIETYTUMY3ALVM TI0O0TO ITPON3BOJIA, He00A3aTe/IbHO TOCYAapCTBEHHOT0. B coBpeMeH-
HBIX YCIOBVIAX CyHeOHas BIaCTb He SB/IACTCA He3aBUCUMOINL, 6e3 pU3HaHuA opuLu-
aJIbHOJ IyO/IMYHOI BIACTBIO IEVICTBUTEIbHO HE3aBUCUMOCTH Cy/ja HeCTBYIOIas
Koncturyuns ee obecriedntsh He B COCTOSHMM. A 3TO IPU3HaHNE BO3MOXXHO JIMIID B
TaKVX YC/IOBMAX, KOIZIa yOMMYHasA BIACTh Oy/leT 0CO3HABATh, YTO PAHO MM MTO3JHO
MOYKET 0Ka3aTbCsA IIPOUTPABIIE CTOPOHOI.

Yro e KacaeTcs IpoOIeMbl KOHTPOJIA 32 CYAbAMI, TO 3aKOHOJaTeIbHbIE PEIIeHII
B 9TOI1 obmacty npuseny, o MHeHuto T.I. MopIakoBoii, K TOMY, 4TO CyAb) BCelle-
JIO 3aBUCAT OT CYHEVICKOII >ke O1opokpaTyy. TakuM 06pa3oM, ZOCTaTOYHO BIMAHNA Ha
Cypeil BHYTPM CaMoil CyeOHOM CHCTeMBI, YTOOBI IOTHOCTBIO YCTPAHUTD UX HE3aBM-



cumoctb. Cyn B Poccun He ocosHaer cebsi cyObeKTOM OTBETCTBEHHOCTHU Iepef 00-
I[eCTBOM 3a obecriedeHye IIpaB U CBOOOJ, U JaBHO Y>Ke He CTOUT Ha CTpaKe IIpaBa U
3aKOHa, a 03a004eH JIMIIb MHTepecaMy caMocoxpaHeHNs. COOTBETCTBEHHO, 110 OTHO-
IIEHNIO K TAKMM HEHACTOSIIUM «CTPAXKaM» MPABOBOTO MOPSIKA HEHACTOSALINMIU JKe
«CTpaXKaMu», TO €CTb He 00eCIIeunBaIoIMI He3aBYCYMOCTD CY/a, ABJIAIOTCA BCE, KTO
MO>KeT peajIbHO MOB/IMATDb Ha CYHeNCKMit cTaTyc. VI3 3TOr0, B CBOIO O4Yepenib, CIIeAYeT,
4TO CyJ, He MOXKeT 00ecIeunTh peanns3anyio ImoaoxeHns crarbu 3 KoHcturynmm o
TOM, YTO HUKTO He BIIpaBe IIPYCBauBaTh BIacTh B Poccuiickoit eneparuy 1 4To0 3a-
XBaT U IPUCBOEHNE BIACTHBIX IIOIHOMOYMII IIPEC/IeAyIoTC 10 3aKkoHy. [lo Tex mop,
II0Ka HET peaybHO ITOIMTUYECKON KOHKYPEHIUY, Y BIACTY HeT HeOOXOMOCTH U B
He3aBUCHUMOII CyJieOHOI BIaCTH.

B orBeT Ha permnky M. A. KpacHOBa 0 TOM, 4TO IIOMMMO IIpU3HAHVA He3aBUCYIMO-
CTHU CyJia TOJIMTIYECKON B/IACThI0 HEOOXOMMMa 1 TOTOBHOCTD CaMMX CyJiell OBbITh He-
3aBucumbiMy, T.T. MopliakoBa IpyBesia IIpyMepsl Iepyofja CTAHOBICHUA COBPEMEH-
HOJI cype6HOI cucTeMbl Poccuy, B 9aCTHOCTY TO, C KaKVIM MIHTEPECOM M SHTY3/a3MOM
CYIbJ OTHOCWIVICh K MHCTUTYTY CYAa IPUCSHKHBIX, PACCMATPUBasA ero KaK rapaHTIIO
He3aBucuMocTy cyfa. Orsedas xe Ha Borpoc O.A.TapacoBa o ToM, He BCTyIaeT n
B IIPOTMBOpEYNEe C IIPYHINIIOM He3aBUCUMOCTH CyJieil MpeIokeHye 06 VX IPsAMBIX
BpI6Opax, T.I. MopiakoBa oTMeTIIa, YTO, KOHEYHO, 3/1eCh €CTb OIIpefe/IeHHOe IIPOo-
TuBOpeune. Ecim ke McKaTh MHbIe BO3MOXKHBIE CITOCOOBI COIMaIbHOTO KOHTPOJIA 32
cyapsiMu, To 6onmee 3pPeKTUBHBIMU HPEACTABISIOTCS MHCTUTYTHI OOIIECTBEHHBIX
KOMUCCHIT WU OOIIeCTBEHHBIX PAacCIeOBAaHNI, KaK 3TO MMeeT MeCTO, HallpyMep, B
Kanage n ABcTpanumu.

O. A. TapacoB nogyepKHYJ/I, 4YTO KOHCTUTYIVIOHHAA (pOopMa MPaBIEHNA He MeeT
XapakTepa CyIepIpesnieHTCKOoN pecnyOmmky. KOHCTUTYIVA He IpefnoiaraeT KOH-
Kypenuuu nHCTUTYTOB [Ipesupenta n IIpaBurenpcrsa. [IpesnieHT Kak Iy1aBa rocy-
[apCcTBa Hafie/ieH COOCTBEHHBIMM IOTHOMOYMAMM, He NyOnupys UCIONTHUTETbHYIO
B1acTh. OH IO/DKEH He CTO/IBbKO OCYINECTB/IATh PYKOBOACTBO [IpaBurenbcTBOM mn6o
OT/Ie/TbHBIMI OpraHaMM VICHOJIHUTEIBHON BIAacTM (JjaXke ec/Iy 3TO TPaKTOBaTb Kak
obecrnieyeHye morHOMounii rapanta Koncturynym min BepxoBHoro IllaBHOKOMaH/y-
IOIIIETO), CKOIBKO VIMETh CBOV COOCTBEHHbIE OpraHV3aIIOHHbIE VI IIPAaBOBbIE MEXaHN3-
MBI /IS pea3alyy KOHCTUTYIVIOHHBIX II0THOMOYMT. BO3MOXXHO, 4TO MI3Ha4Ya/IbHO B
KOHCTUTYLMOHHOM TeKCTe HeoOXoauMo ObIo 3apMKCcMpoBaTh HOPMY MMEHHO O B3a-
umopeiicTByu IIpesusieHTa ¥ OpraHOB VCIIOJTHUTEIBHON BIACTHU IIPY OCYIeCTBICHNN
[Ipe3neHTOM CBOVX KOHCTUTYIVIOHHBIX IIOTHOMOYMIL.

Ecmu e roBopuTh 0 IepcreKkTnBax TpaHchopmanyy GOpMbl IpaBIeHN U IPUH-
IIVIIIOB B3aVIMOJEIICTBMA Pa3IMYHBIX BETBEJl BJIACTM, TO pelIeHNe 3TOr0 BOIPO-
ca 3aBJUCUT OT YPOBHA BOCHPUATVA KOHCTUTYIVIOHHBIX IPVHLMIIOB AEVICTBYIOMINM
3akoHozmaTesneM. Iloka HM IIpefCTaBUTeNN MIPABAIeil SMUTHI, HU OIIO3NIUY He IIPOo-
IIeMOHCTPUpPOBA/I a/ieKBaTHOTO IOHMMaHMA KOHCTUTYIMIOHHOTO TEKCTa U He IIPeJIo-
XKWV COOTBETCTBYIOIIETO MEXaHM3Ma peay3aliiy IPYHLMAIA pas3fe/eHNs BIacTell.
[ToaTOMYy HEOOXOAMMO TOBOPUTH O CBOEOOPA3HOII «IIPOCBETUTEIBCKON eATeTbHO-
CTV» KOHCTUTYIVIOHA/IUCTOB, KOTOpasi MO3BOIUT POPMaNN30BaTh KPUTEPUN U IIPU-
3HaKM 9P PEeKTMBHOCTY BOIUIOMIEHVSI KOHCTUTYLMOHHBIX IIPUHIUIIOB, B TOM YJIC/Ie
pasjeneHNs BIacTell, U, KaK ClIefCTBIUE, peal30BaTh MMbeparTbHO-eMOKPaTIIeCKIT
noreHnyan Koncrurynym. ITocte foCTIDKeHNA OTHOCUTEIBHO YCTOMYMBOTO €AMHCTBA
IIOHVMAHV STUX IPVHIMIIOB BO3MOXKHO IIOCTEIICHHOE Pa3BUTHUE MMIEV pasfie/IeHNs
BJIACTeJT M1 yCHJIeHVe O3MLIMII Tap/IlaMeHTa U CYHOB IIyTeM M3MEHEeHNUA TeKYIero 3a-
KOHOZIaTe/bCTBA. I10ombITKa >ke BHECEHN A JII0OBIX TONIPABOK HEIIOCPEICTBEHHO B TEKCT
KoHcTuTynmm nmpm mmeroneMcss YpOBHE KOHCTUTYIVIOHHON Ky/IbTYPbI TeX ITOIUTHU-
KOB, KOTOpbIE OYIAYT 3TVM 3aHMMATbCs, B HACTOAIEe BpeMs HeM30e)XHO ero YXyALINT
U pazbamaHCUpYeT.

C. B. BacuibeBa, sxcnepm npoekma, 00ueHm kageopvl KOHCMUMYUUOHHO20 U MY -
HuyunanvHozo npasa HayuonanvHozo uccnedosamensvckozo yHusepcumema «Boicuas




WKOIA IKOHOMUKU», TIPEIJIOKIIA PACCMOTPETh IIPMHLINII pasfielleHNs BIacTell B He-
CKONBKUX IpoekuyaAx. [Ipexxae Bcero, HEOOXOAVMO ONVICATh IOPUANIECKYIO CTOPOHY
BOIIPOCA, 4 3aTeM pas3/nyHble HeOpMajIbHbIC IIPOSABICHNA, Y IIOHATD, II0YEMY 3TI
HeopMa/IbHBIe ABJIEHNA HOCAT TOT WM VHOM Xapakrep. Hy>kHo Taioke mpoaHam-
3MpOBaTh peanu3anyio IPUHIUIA B KOHTEKCTe JUXOTOMUMN «B/IACTb — ONIIO3UIUA»:
KaK pearypyoT OpraHbl rOCYApCTBEHHON B/IACTY HA TO, YTO €CThb OOJIBLIMHCTBO U
MEHBUIMHCTBO. MOJXeT /I MEHBIIMHCTBO Yepe3 MeXaHM3Mbl Pas/ie/ieHNs BIacTell BIu-
ATb Ha OONMBIIMHCTBO? V, HAaKOHell, HY’)KHO PacCMOTpPEeThb pasJie/ieHVe BJIacTell yepes
NpU3MY MAPTUIHONM CUCTEMBI ¥ IOUTNYECKO KOHKYpeHuuu. OT leMOKpaTu3anum
MMAPTUIHOV CUCTEMBI U PACIIMPEHUA MONUTUYIECKON KOHKYPEHUUM 3aBUCAT U BCe
TpaHchOpMaIVIV IPUHINIIA pasfeneHns BaacTeil. K coxaneHnio, B 9TOM IIaHe Je-
dbopmary 3aj10)KeHbl B CAMOM 3aKOHOJATe/IbCTBE — TpeboBaHMs 0 cOope MmoAmuceit
IS IAPTHUIA, He IIPefiCTaB/IeHHbIX B IIap/IaMeHTe 1 T. I.

K. H.Koporees, sakcnepm npoexma, accucmenm Esponetickozo ymanumapHozo
yHusepcumema (2. Bunvrtoc, /Iumea), BbICKa3aa MBICIIb O TOM, YTO, II0 KpaliHell Mepe,
c ocenu 1998 roma Bce, 4TO MPOUCXOAUT B chepe B3aMMOJEIICTBUS MEXAY BBICIIN-
MM OpTraHaMy I'OCYAapCTBEHHO BJIACTM, BIIOJIHE MOXKET OBITH OIMICAaHO B TePMMHAX
Hap/IaMeHTCKOI peciry6muku. Begb OnMH 13 OCHOBHBIX IIPM3HAKOB MTApTaMeHTCKOI
pecnybnuKy — OTBETCTBEHHOE Ilepefl Iap/laMeHTOM IpaBUTeNbCcTBO. CTabuibHOe
OOJBIIMHCTBO B IIapJIAMEHTe U COBIIA/ICHNIE ITOIMTIYECKOI IPUHA/ISKHOCTI IIPaBN-
TE/IbCTBA M TTAPJIAMEHTCKOrO OO/IBIIMHCTBA — MMEHHO TaKas CUTYalys CJIOKIIACh B
Poccun B mocnegHee Bpemsa. OH TakXKe COITACUTICA C T€3MICOM, UTO MeHATb KoHcTuTy-
LIUI0 He HY)KHO, BeJlb, €C/IM 03HAKOMUTBCA ¢ MaTepuanamu KoncturynuonHoro Cose-
IAQHV, TO MOXKHO ITOHATD, YTO OHA IIPEJICTAB/IAET COO0I KOMIIPOMVICCHBIN JOKYMEHT,
U Ka)KJl0e CJIOBO B HEM MIMeeT CBO CMBICII 1 3aJJaHHOE MeCTO.

M. A.KpacHoB BbIpa3uI CBOIO TOYKY 3peHMI OTHOCUTENbHO 3MeHeHnA KoHcTu-
TYLMM, COTTIACHO KOTOPOJI He HY>KHO BOCIPMHMMATb KOHCTUTYLMOHHBIN TEKCT KaK
HEeYTO CaKpasibHOe, HA000POT, HEOOXOMMO OBITh TOTOBBIMM K M3MEHEHUSAM. 3aTeM
OH IIPOAHA/IN3NPOBAJl Te (PAKTOPBI, KOTOPBIE MIPEMATCTBYIOT OSABIEHNIO ¥ QYHKIVO-
HYPOBaHMIO B Poccyyt mapaMeHTCKOI pecIryO/KIL: LapeleHTPUCTCKIE CTePeOTHIIb;
OTCYTCTBIUE JIeeCIIOCOOHBIX ITOIMTUIECKVX APTUIL ¥ OTCYTCTBIE Y HMX MOTMBALINU K
HONMUTUYECKOI KOHKYPEHIUY, BbI3BaHHOE, B CBOIO OUepe/ib, «<He3aBMCUMOCTbIO» IIpa-
BUTEIbCTBA OT MAPJIAMEHTA; COCTOSAHME PErYOHAIbHBIX S7INT.

A.H.MepyuieBckuit 06patuia BHUMaHue Ha HEOOX0MMOCTb GOPMUPOBAHNS HO-
BOJI IIO/IMTIYECKON KY/IbTYPbI INOepanbHO-TeMOKpaTideckoro tuma. C 3TUM CBA3aH
u Borpoc 06 usmeneHuu Koncruryuym. CymjecTByoIUil ypOBeHb 00IeCTBEHHOTO
CO3HaHNA, B KOTOPOM TOCIIOACTBYeT apXaudyHas MONUTUYeCKass Ky/IbTypa KOMMYHM-
CTMYECKOTO VIV HAlVOHA/MMCTUYIECKOTO TO/IKA, MOXKET JIaTh TaKyI0 YIpeOUTENbHYIO
BJIACTb, KOTOPasl MOTHOCTbIO MI3MEHNUT IOCYHAPCTBEHHBIN CTpoit. Ecimyu roBoputs o
dbopMe npaBeHNs, TO, BO-IIEPBBIX, BO3BpallleHVe K MOHAPX/ HEBO3MO>KHO, BO-BTO-
PBIX, Iap/IaAMEHTCKasA pecIyO/yKa TakKe He MMeeT IIAaHCOB Ha CYIeCTBOBaHUE, HO B
Oonbluerl cTereHyu u3-3a mpobneM denepanusma. B mpesuseHTCKOI XKe pecrybmmke
KoHQmUKT Mexny [IpesugenTom n napramMeHToM HepaspemuM. OcTaeTcs IUIIb cMe-
IIaHHAA CYICTEMA, KOTOPas MOXeT ObITb CKOPPEKTMPOBaHA IIyTeM IIPUHATHUA OIpa-
BOK B DeflepanbHbIl KOHCTUTYLIMOHHDI 3akoH «O IlpaBuTenbcTBe» 1 mepecMorpa
HeKoTopbIx peutennii Koncturynmonsoro Cyzma. CMmeHa ke MoJeny BO3MOXKHA, HO
IIpY YCTIOBUY CYIIeCTBOBAHMA MOMUTUIECKO KOHKYPEHIUN 1 OIIIO3VIINIA.

A.BnaHKeHarens, npogeccop nybnuuHozo npasa Yuusepcumema um. [ymbonvoma,
TaK)Xe BbIPA3N/I YBEPEeHHOCTb, YTO €C/IM ¥ BHOCUTD n3MeHeHusA B Koncturynuio Poc-
CIU, TO OHM He JIO/DKHBI IMeTh MacIITaOHOTo XapakTepa. IT0, CKOpee, HO/DKHBI ObITh
IOCTeNeHHble ToYeuHble marn. OH IMOCTaBU/I OYeHb TOYHBIN BOIPOC: HAIOT JIN IIO-
IpaBKM BOOOIIe rApaHTHIO, YTO HAPYIIEHMI VI AyicbamaHca B CYCTeMe pasfie/ieHIs
Br1acTelt 6onbine He 6ymer? OTBeT, K COXAJIEHNIO, OTPULIATEIbHEIIA. [Ipyroe feno, 4To
OHU MOTYT CJle/IaTh HapyIIeHs TOPa3[0 MeHee OCYIIeCTBYMbBIMIL.



B.]I. Ma3aeB B CBOEM KOMMEHTAPUN OTMETIJL, YTO PAJ, CIIELNATNCTOB IIPEIaraloT
COBEPIIEHCTBOBATb POPMY TOCYApCTBEHHOCTY B Poccym mocpencTBoM obpalieHns
K HEKOJ MIMIIEPCKOV MOJE/IN BIACTY, K YBEIMYEHNIO PO/ TOCYAAPCTBA KaK OCHOBHO
IIEHHOCT COBpeMeHHOI Poccyu. B 9Toit cBA3M OH HpefyIpennt 06 OIlacHOCTH yBJIe-
YeHNA UJesAMM KOPIIOPaTMBHON BIAacTM, «KOPHIOPATMBHON uMmnepun». [loatomy He-
006X0[1IMO OOBACHATD, YTO C CYIIECTBYIOLIeN B Poccyi cMelraHHOI MOJe/IbI0 MOYKHO
paboTath, XOTS OHA U HY>KHAETCA B CEPbE3HOI KOPPEKTMPOBKe.

K. Beme-TonoBko, dokmop nybnuurnozo npasa Ynuseepcumema Mownnenve, ykasaia,
4TO B JI00071 MOJeny HeoOXOAMM OaaHC MeX/y MOTHOMOYMIMM ¥ OTBETCTBEHHO-
CTbI0, 4ero B Poccun HeT. YTO KacaeTcs He3aBMCUMOCTY CyfieOHON CHCTEMBI, TO 3Ta
npobema TpebyeT CUCTeMHOro penreHrs. KpoMe Toro, roBops 0 mommMTindeckoi KoH-
kyperuny, K.Bbemnre-TonoBko 0co60 nopdepkHyia, 4YTO e€e LIEHHOCTb 3aKTI0YaeTCs B
TOM, 4TO OHA YCHM/IMBAET B/IACTh, TAK KaK IPUJAET €il IeTMTUMHOCTb. OTHOCUTENHHO
BOIIPOCa O NMOTEHIMAIbHOV MOJEPHU3ALNY KOHCTUTYLMOHHONM CUCTEMBI, TIOCTEIEH-
HOTO yXOfia OT JOMUHUPOBAHNUA OJHOI MOMUTUYECKON CUIBI M OT JOMUHUPOBaHUA
VHCTUTYTA I7IaBbl TOCYAAPCTBA OHA 3aMETHUIA, YTO OYEHDb YACTO B Ka4eCTBE apryMeH-
Ta IPOTUB M3MEHEHVI IPUBOAAT HETOTOBHOCTD obImecTBa. OTHAKO B TAKOM C/Iydae
CIIpaBeINBO 3a1aThCsI BOIIPOCOM O TOM, UTO CAIe/IajIa /IUTA [JIA TOTO, YTOOBI 00IIecT-
BO OBIIO TOTOBO. ..

JI. O.ViBaHOB, sxcnepm Mncmumyma npasa u ny6oauuHoti nofumuku, COrmacus-
IVICD C TeM, YTO OTCYTCTBYeT HEOOXOAMMOCTD B pa3paboTKe ¥ NpUHATUN HOBOII KoH-
CTUTYLIVM, OTMETWII, 9TO, C OfHOI CTOPOHBI, HeoOxoxyuMo H6epeub KoHcTuTymuo, a ¢
APYTOil — TPE3BO OLIEHMBATh KOHCTUTYLMIOHHDII TEKCT U BbIAB/IATD B HEM HEIOCTATKM,
KOTOpBIe MOTYT U JOJDKHBI OBITh CKOPPEKTMPOBaHbI KOHKpeTHBIMM TTonpaBKami. [To-
CJIe[IHNIe, B CBOIO OYepPeib, KaK pa3 MOTYT OBITh BBIPAOOTaHBI 1 000OCHOBAHBI B paMKax
PabOTHI SKCIIEPTHON IPYIIIIBI IPOEKTA.

3aBepuas auckyccuio, A. K. Co6oneBa noguepkHya, 4T0, HECMOTPsI Ha VICTOPU-
JeCKMIT KOHTEKCT ¥ BO3MOYKHbBIe 0COOCHHOCTI MEHTAIbHOCTY HaceneHus, Poccun He-
00XO/VIMO JIBUTATBCS B CTOPOHY JJOCTVDKEHMA TeX IeHHOCTHBIX OPUEHTHPOB, KOTOpbIe
sagaet Koncturynus 1993 ropa. Kpome Toro, Heo6xoumo Bcerzia IOMHKUTD, 4TO Iie/Tb
IPUHIINIIA pa3fie/leHNs BIaCTell — 3all)Ta IIpaB ¥ CBOOOJ I'Ppayk/jaH, ¥ 9TOT aCIeKT aHa-
NM3a TAKKe HeMb3A YIIyCKaTb U3 BUJY.

NMpepBaputenbHbie BbIBOADI

[TpyHuyn pasgeneHns BaacTell — QyHAaMEHTA/TIbHBIN IPVHLNIL, IPAMO 3aKpeIUIeH-
Hbli1 B Koncturyunn Poccuiickoit @epepanyy 1993 rofja u 1o Cy T ABIAOLIMIICA UTe-
aJIbHOJ MOJIETIbIO pacIpeie/ieHNA BIacTHBIX IIOTHOMOY NI, CO3KaBaeMoIl Ipex/e Bce-
ro B Ka4eCTBe rapaHTUM IPOTUB TUPAHNU Y MHCTPYMEHTA 3aIIMTHI IPaKIaHCKUX
cB0607. KOHKpeTHBIM >ke HallOJTHEHVIEM 3TOJ MOJE/N CITYXKUT OIpefie/IeHHbIT OanmaHc
CIIep>KEK U IIPOTUBOBECOB, KOTOPBHIiL, B CBOI OYepelb, 3aBYICUT OT KOHKPETHBIX UCTO-
PUYECKNX, S9KOHOMUYECKUX, MMOMUTUYECKUX ¥ HAI[MOHANTbHBIX ocobeHHOCTel. [Ipu
3TOM HeMaJIOBOXXHYIO poyb 1A 3G (HeKTUBHOCTI MeXaHU3Ma ClIep>KeK U IPOTUBOBe-
COB UT'PaeT ypOBEHb NOMUTUYECKOTO ITIOPA/IN3MA, Pea/IbHO ITOTUTINYIECKOI 1 SKOHO-
MIYeCKOJl KOHKypeHIy. VIMeHHO Habop (popManbHO-IOPUANYECKNX KOHCTPYKIUIA,
OTpa’kaloUMX YCTAHOB/IEHHYIO CUCTEMY CHEPKEK M IPOTUBOBECOB U 3aKPEI/IEHHbIX
B KoHCTUTYIIUM 11 3aKOHOAATENbCTBE, M TONIBKO B COYETAHUM C PeaTbHbIMU ITOIUTHU-
YeCKVMM IPaKTUKaMI ONpefenseT AeficTBUTeNbHYI0 popmy nmpaBnenus B Poccun.
OrneHnBast cTeneHb (paKTMUECKOV peannsaluy MPUHIUIIA Pas3[e/ieHUsl BlIacTeil B
Poccuu ciycrsa 20 et mocie ero mpoBO3IVIALIEHNS, TyCTh Aaxke U 6e3 TO/DKHOTO ero
OCMBIC/IEHNMSI ¥ OOCY>KJeHNA B Te TOIbI, KOT/ja CO3/jaBalach AeVICTBYIONIAsA POCCUIICKas
KoHcTuTynms, Heo6XoayMo aKIJeHTPOBAaTh BHUMAaHMe Ha CIeAYIOIIMX MOMEHTaX.




C opHOI1 CTOPOHDI, HEBO3MOXKHO OTPUIIATh, YTO B CPABHEHUN C NPEJIIeCTBOBAB-
muM nepuopoM Poccus cienana cepbesHblil AT BIIepe] B HAIIPaBIEHU CO3JAHNA CO-
BPEMEHHOI IeMOKPAaTN4IECKOI TOCYJapCTBEHHON CUCTeMBI ynpasienns. Hanpumep:

e caM ¢aKT BKIIOYEHVA NPYHIMIA Pa3fie/leHNs BlacTell B TeKCT KoHcTuTynmm B Ka-
4ecTBe OHOII 13 (PyHZaMEHTa/IbHBIX OCHOB KOHCTUTYI[MIOHHOTO CTPOsI, HECMOTPS
Ha pasIMyYHOe IIOHMMaHMeE eTr0 PO/ MIPeCTaBUTENAMI IOPUNIECKON HAyK!, B TOM
qycrie paspaboTamkamy poccniickoi KoHcTurynumn, cBusieTenscTByeT o6 onpene-
JICHHOM KOHCEHCYCe B OTHOIIEHUN ero 3HAYMMOCTM /A (PYHKIVOHVMPOBAHVA Jie-
MOKPATU4eCKOTO rOCy/lapCTBa;

e nonoxxeHua KoHctutynum (rmaBbl 4-7) U pa3BUTOE 3aKOHOJATEIbCTBO IOPUN-
YeCKM 3aKpeIVIN ONPeNe/IeHHYI0 CUCTEMY CAEpPKeK 1 IIPOTUBOBECOB (HAIIpyIMeD,
BO3MO>KHOCTD IIPOBEPKY KOHCTUTYILMOHHOCTY aKTOB M paspelleHns KOH(IMKTOB
Mexay opranamy Baactu B Koncrurynmonnom Cype Poccuiickoit @epepanumy,
BO3MOXHOCTb BbIHeceHMsA locypmapcTBennon Jlymoit Boryma HemoBepus lIpasu-
TenbcTBY Poccmiickoit @efepanny, BO3MOXXHOCTD MCIIONb30BaHMA [IpesnmenTom
Poccniickoit @epepanyn mpaBa BeTO M T.J[I.), TEM CaMMM HAIIOJIHVUB COAepKaHMeM
IPUHIVII Pa3fe/leHNns BIAcTell ¥ CO3JaB CUCTEMY CMELIaHHOTO (IIpe3uieHTCKO-
Hap/IaMeHTCKOT0) TUIIA;

e dakruyecku ¢ Havanma 2000-x rogoB B Poccum 1cye3sio Takoe siBJieHNMe, KaK «yKas-
Hoe 1npaBo» [Ipesupenta Poccuiickoit Depeparuy; ycTaHOBUIACh IPaKTUKa Oec-
KOHQIMKTHOTO B3aIMOJIEJICTBYIA BCE BETBEV VM MHCTUTYTOB, O3BO/IAIONAS TIPK-
HIUMAaTb pellleHNs B paMKaxX YCTaHOBJIeHHbIX KoHCTUTYyIMel 11 3aKOHOAATETbCTBOM
NI R28

® IIPONUCXOJAIINE B 3aKOHOZIATe/IbCTBE TpeoOpa3oBaHus, B TOM YNCTIe B cepe mepe-
pacnpeneneHns Wi M3MeHeHUA 00 beMa BJIACTHBIX ITOTHOMOYMIT MEX/y BETBAMIA,
VHCTUTYTaMM) U YPOBHAMU BJIaCT! HaIle/leHbl obecriedeHe 3¢ ¢GeKTMBHOCTY BIIa-
CTH, 4TO, 6€3yCIIOBHO, O4YeHb BaXKHO /1A Poccyn — MOATBep)XeHNEM CITYXXUT B TOM
qycie ¥ OffHa U3 mompasok 2008 ropma B camy KoHcTuTyuio, ycraHoBMBIIast 0051-
3aHHOCTD [IpaBurtenbcra Poccmiickoit @enepannm npencrabBaAaTh locymapcTBeH-
HOI1 [TyMe e>XXerofiHble OTYEThI O pe3y/IbTaTaxX CBOEN [eATeNbHOCTH, B TOM YMCTIE IO
BOIIpOCaM, IIOCTaB/IeHHbIM locyapcTBennon Jlymoir;

® K HAacTOAILIEMY MOMEHTY COCTOs/Iach MaciiTabHas cyfmebHas pedopma, paxTiye-
CKM HayaBIIafcs euje B 1991 rogy u HanpaB/ieHHas Ha obecrieyeHne He3aBUCHMO-
CTH, IPO3PAYHOCTI, IMOKOCT ¥ 9P PEKTMBHOCTY CUCTEMBI TpaBocyaus B Poccum.
C npyroii CTOPOHBI, K HACTOALLEMY MOMEHTY C/IOXKUIOCh JJOCTAaTOYHO YCTONYMBOE

1 He6e30CHOBaTeIbHOE MHEHNE KaK B 9KCIIEPTHOM COOOIIeCTBe, TaK I B 00IIeCTBE O
TOM, YTO NPMHIUII pasfiefieHNs BIacTell He BoromeH B Poccun B nmonmHoit Mepe. Oc-
HOBHBIMI CHMIITOMAaMM 3TOTO ABJIAKTCA ClIefyole:

® OYeBN/IHA IIOIMEHA MCTMHHOTO CMbIC/IA/IeNN pasfieleHNs BIacTel, KOTOPbI COo-
CTOUT B COXPAHEHUY MOJIUTUIECKOI CBOOOJDI, a He B 9(pPeKTUBHOCTY YIIPaBIeHNS
TOCYHapCTBOM, He B pasjielieHVy QYHKIVIT KaK CBOETO POJia «Pasie/IeHNN TPyHar;

® NIPVHIUI pa3fje/leHNs BIacTell, a TOYHee, COCTAB/IAIINI ero CYI[HOCTh Heo6Xo-

AVMBIiT 6a/maHC cep>KeK U MPOTUBOBECOB OB CYLeCTBEHHO iehOpMUPOBaH BBe-

leHVeM TaKoro MHCTUTyTa Ilpesnenta, KoTopblii BoOpas B cebs GyHKIUY 1 TTOTI-

HOMOYMA Pa3/IMYHbIX BETBEN BJIACTH U CTAJI LIEHTPOM POCCUIICKOI MO/ BIIACTH,

IPYMEHUTEIBHO K KOTOPOJI MOXXHO TOBOPUTH O «cyBepenuTere IIpesnumenrar, mo

aHaIorMy ¢ OPUTAHCKON KOHLeNIell «cyBepeHuTeTa [lapaMeHnTar;

® MHOTVe HeoOXOIVMBbIe /IeMEHTBI CHCTEMBI CAEP)KeK U IPOTMBOBECOB, TaKye Kak
yJacTye mapraMeHTa B (GOPMMPOBAHUY IIPABUTEIbCTBA, yYacTHe Map/laMeHTa B
oIpefeNieHNy TONUTUYECKON NVHUM IPAaBUTENbCTBA, HaaM4YMe MapIaMeHTCKOrO
KOHTPOJIA HaJl ICIOJTHUTENbHONM B/IACTbIO, BOSMOXXHOCTb 3aMEHbI IIPAaBUTE/IbCTBA
VIV OTZE/TbHBIX PYKOBOJUTEIEV OPTaHOB MCIIOIHUTE/IbHOM BIaCTH HOCAT B Poccun
JIMIIb HOMUHAJIBHBIN XapaKTep MO0 BOBCE He IMEIOT HY HOPMAaTVBHOT'O, HM ITPaK-
TUYECKOTO BOILIOIEHMN;




® HeCMOTPsI Ha (POPMAJIbBHO COCTOSBIIYIOCS CyfieOHYI0 pedopMy U MHbIe Ipeobpa-
30BaHMs, CyfgeOHas BIacTh B Poccuu B pea/lbHOCTY BIACTBIO TaK U He CTasa: Cy[
B Poccunm, k coxazneHuIo, sIBJII€TCS TONBKO CPEICTBOM JIETUTUMM3ALUNU JTI0O0T0
IIPOM3BOJIa, He 00513aTe/IbHO TOCYAapCTBEHHOT0; KOPPEKTUPOBKA 3aKOHOJATENbCT-
Ba IIpMBeE/Ia K TOMY, YTO CYIbJ BCEL[eJIO 3aBUCAT OT CY/eIICKOII ke OI0poKpaTuy;
y BIIaCTV HET HEOOXONMMOCTY B HE3aBYICUMOIL CY/IeOHOIT BIACTH, TOCKOIbKY HET
peaIbHON ITOIUTUYECKON KOHKYPEHLII;

® «CMeLIaHHOV» poccuiickas ¢popMa IpaBIeHUsI MOXKET CYUTATHCS JIUIIb 110 YUCTO
¢dbopManbHBIM KpUTEPUAM, KOTOPbIe ObUIM YCTAHOBJIEHBI IO ITOSIBJIEHUS «IIEPEXO]]-
HBIX» KOHCTUTYIMIT cTpaH Boctowynoit EBponbl 1 6e3 ydyeTa KOHCTUTYLMOHHBIX
MOJIesiell TaTMHOAMEePUKAHCKIX CTPaH: IOCKO/IbKY B cOBpeMeHHoit Poccuu ectpb
OpraHM3aIMOHHAS U COJiepyKaTe/bHasl 3aBUCYMOCTb OPraHOB 3aKOHOATEe/IbHO 1
VICHO/THUTE/IbHON BracTy oT IIpe3neHTa, coenyiHeHHAsA C OTCYTCTBYEM He3aBUCH-
MOCTHU CyAeOHOI BIaCTY B IPUHATUM pelieHuii, popma rpasnenns B Poccun comu-
Xaetcs ¢ GopMamy MpaBAeHUS «CyMePHPe3NAEeHTCKUX» TaTMHOAMEPUKAHCKUX
CTpaH;

e B Poccuy odeHb MHOTVIE IPAKTHUKY 0a3MpPYIOTCA Ha JOTOBOPEHHOCTAX, B YaCTHO-
cti, Mexny Ilpesnnentom n Ilpencenarenem IlpaBurenbcTBa, 4To camo 1o cebe
BO3MOXKHO U CYLIECTBYeT B APYIMX CTPaHaX, OJHAKO LIMPKYIALVA IOTHOMOYMIL,
ABJIAIOMIAACS Pe3y/IbTaTOM 3TUX HOTOBOPEHHOCTeN, B cry4ae Poccuy mOCTOSHHO
IPUBOJUT K OOJIbIIEN LIEHTPAIN3aLy BIACTI.

C y4eToM BCEro CKa3aHHOTO BBIIIE IIOTPEOHOCTD B TPAHCHOPMAIVIV B3aVIMOOTHO-
IIeHMIT MeX/Ty BBICHIVIMY OpTaHaMy FOCYAapCTBEHHOI B/IACTY MIPEfICTAB/IAETCSA OYeHb
aKTya/IbHOIL. B KauecTBe IpefBapyUTeIbHBIX PEKOMEHALINII TOCYAAPCTBY U OOIIeCTBY
MOTYT OBITh 0003HAYEHBI CTIYIOLIIIE:

® HeoOXOAVMO ITOCTeNIeHHOe M3MeHeHre chopMupoBaBieiicss B Poccuu cmenranHoit
MOJIe/IV BJIACTY C JOMVHMPYIOILeli porbio [IpesuieHTa myTeM Cy>KeHns IPe3JeHT-
CKVIX ITOJTHOMOYMIL, 0COOEHHO B cdepe MCIOTHNUTEIbHON BIACTH, CO3[JaHNA YCIO-
BUI [/I1 pea/IbHOM ITOIUTYECKOV KOHKYPEHI MM, OJHAKO CaMa CMeIIaHHasl MOJIe/lb
IO/DKHA OBITh COXpaHEeHa, IIOCKO/IbKY HI Iap/laMeHTCKasl, HU Ipe3usieHTcKast ¢pop-
MBI ITPaBJIEHNA He ABJIATCA /1A Poccuit )XK113HeCITIOCOOHBIMMY € YI€TOM UCTOpIYe-
CKMX, TOJINTUYECKX VI SKOHOMIYECKIX YCTIOBUI;

® HeoOXOMMO YeTKOe OCO3HaHNe TOTO, YTO ITTABHOE YC/IOBNE HEe3aBVICUMOCTH CY-
IeOHOII B/IACTY — MpM3HAHNME BaXXKHOCTY 3TOTO YCIOBYA (QPYHKIVOHMPOBAHNA TO-
CyZjapcTBa MyOIMYHON B/IACTBIO: /IS 9TOTO, B CBOIO OYepeNb, Y MyO/INYIHOI BIaCTI
IO/DKHA OBITh HeKas «MOTVMBALVs», KOTOpas U JOCTUTAaeTCA O6arofaps CymiecTBo-
BaHUIO OIUTUYECKOTO IUII0PATN3Ma ¥ peaibHO PabOoTaIoOIIM MeXaHU3MaM 10/ -
TUYECKOI KOHKYPEHIM;

® J3MEHEHMe CUTYAIVM JO/DKHO OCYLIeCTB/IATHCA B TOM YNIC/IE Y IIyTeM KOPPEKTH-
POBKJ CaMOTO TeKCTa AelicTByomeli KoHCTuTyum, ogHako 6e3 pagyKkaabHOTO ero
u3MeHeHUs (IOf paiviKaIbHBIM M3MeHeHeM ITIOHMMAeTCs U TPUHsTIE HoBOM KoH-
CTUTYLUN): €CTIV I BHOCUTD M3MeHeHuA B KoHcTurynumio Poccnu, To OHY TO/DKHBI
OBITh IIOCTEIIEHHbIE, TOYeYHble — IOMPABKY He JA0T FAPaHTHUIO, YTO HAPYIIEHUI
w fucbananca B CUCTeMe pasfie/ieHsl BjacTeii 6osblie He Oy/ieT, HO OHM BIIOTTHE
MOTYT CHe/IaTh HapYIIEHNs rOpasfio MeHee OCYIeCTBUMBIMUY;

® BMeCTe C TeM HeOOXOIMMO OHMMATD, YTO TOJIbKO KOppeKTupoBKoit KoHcTuTymm
peluTh CyllecTByoIye GyHIaMeHTaIbHble IPOOIeMbl HEBO3MOXKHO, COOTBET-
CTBEHHO, UI3MEHEeHVSI TO/DKHBI IIPOMCXOIVUTH Ha BCEX YPOBHSIX U C MAKCHMMaIbHBIM
y4acTyeM oO11ecTBa: HallpuMep, B IVIaHe COLVIAJIbBHOTO KOHTPOJIA 32 CYbAMY BeCh-
Ma 9P PEeKTUBHBIMYU MPEACTAB/IAIOTCA UHCTUTYTHI OOIIECTBEHHBIX KOMYCCHIL VIV
00IleCTBEHHBIX paccienoBanmii (kak B Kanase min ABctpanun);

® I HAyYHOTrOo oOecriedeHNs] BO3SMOXKHBIX MI3MeHEHUII HeoOXonuMo Oojiee VHTEH-
CUBHOE JCCIeJOBaHVe Pa3INYHbIX HepOpPMaTbHBIX MMOMUTUYECKIX IPAKTHUK, pe-
aJIbHBIX B3aMIMOOTHOIIEHNIT MEX/[y OpraHaMy TOCYAapCTBEHHON BIaCTV HapARY




C TPaJVIVOHHBIM aHA/IVM30M (OPMAIbHBIX IOPUANIECKIX KOHCTPYKIVIL B paMKax
paspenieHNs BIacTell; aHa/u3 IPUHIINAIIA Pas3/ie/ieHns BIacTell Kak o0Ieit MOJie,
HAIIO/IHAEMOJ Cofiep>KaHueM B BUJie 6aaHca CAepKeK M IPOTUBOBECOB C yYeTOM
KOHKPETHBIX MCTOPUYECKNX, SKOHOMUYECKNX, MOAUTNYECKNX ¥ HALMOHA/IbHBIX
0COOEHHOCTEIl; B COBPEMEHHOI HayKe KOHCTUTYIVIOHHOTO IIpaBa HEOOXOAMMO
IPOZIO/DKATH MTOVCK HOBBIX KPUTEPHEB, KOTOPbIE IIO3BO/MMIN ObI OXapaKTePU30BaTh
MHOT000Opasye Mofenell pa3feneHys BIacTell 6o/ee TIIATENIBHO ¥ C YI€TOM BCeX
HIOQHCOB, KaK IIPAaBOBBIX, TaK U IOJIUTOIOINYECKUX.

IO SUVNGNNE  JIHCcTUTYT IpaBa M Iy OIMYHON TOITIKA
TenL.: (495) 608-69-59 « dakc: (495) 608-69-15 o 371. moura: ilpp-ccr@mail.ru
http://20let.ilpp.ru/




