YK 340.5 B.!. Ky3bMeHKO
K.I0.H., JOLEHT Kadeapbl TEOPUH U METOAUKH
oOyueHus npasy U npaBoBeaeHus Enadyxckoro nuctutyra KOY

K BOIIPOCY O MOJEPHU3ALIUUA POCCUMCKOW MPABOBOM
CUCTEMBbI

AKTyaJbHOCTH BOMNpPOCA O HEOOXOJUMOCTH MpeoOpa3oBaHUsi U OOHOBJICHUS
POCCHICKOM NpPaBOd CHCTEMbI, & TAKXKE €€ COBEPIICHCTBOBAHUS HE BBI3BIBACT
comHenuil. [IpeoOpazoBanusi rocyaapcTBa, mnpaBa U JApyrux cdep o0I1eCTBEHHON
KU3HU HACTOJIBKO 3HAYMUTENIbHBI, MPOTUBOPEYUBHI U TOPOW HEMPECKAa3yeMbl s
HAay4YHOTO MBIIIJICHUS, YTO IOPUIMYECKAs HayKa 4acTO OKa3bIBAE€TCS HECIOCOOHOM
OTEepPAaTUBHO, BOBPEMS U TEOPETUUYECKU TITyOOKO MCCIEOBATh 3TH MPOIIECCHI.

B sTuX ycnoBHsiX BCe OCTpee OIIyIIaeTcs MOTPEOHOCTh HE CTOJIBKO B CKOPBIX
JIEUCTBUAX, KaK BbIpaOOTKE OCHOBHBIX, MPUOPUTETHBIX HampaiieHuid. bosee Toro,
UHTETPAlMOHHBIE  MPOLIECCHI YCWIMBAIOT OOIIECTBEHHYI0 MOTPEOHOCTh B
MOJICPHU3AIIMOHHBIX TpoIleccax MpaBoBoil cucteMbl. [Ipexnae Bcero, HEOOXOAUMO
OTMETHTb, UTO TIpaBoBasi pedopma, pa3BepHyBiascs B Poccun, npusesna K HE TOJIBKO
K IIMPOKOMACIITA0HONW CMEHE 3aKOHOJATENIbCTBA MO BCEM OTpacisiM MpaBa, HO U
CMEHe OOImMX uACH W HaANpaBJICHUM pa3BUTHA TPABOBOM CHUCTEMBI B IIEJIOM.
Hctopuueckn KpaTKhe CpPOKH TAaKUX H3MEHEHUM, HEU3BEJAHHOCTb U CJIOKHOCTH
3a/a4, CTOSAIIMX TEepea TOCYJapCTBOM B MPUHIMUIHAIBHO HOBBIX COIMAIBHO-
MOJINTUYECKUX YCIOBUSX, HEU30E€KHO TPUBOJIWIN HETATUBHBIM TOCIEIACTBUSM,
CHIDKCHHMIO KayeCTBa MPUHHUMAEMBIX 3aKOHOB KaK C TOYKHU 3PEHUS] UX TEXHUKO-
IOpUINYECKON (hOPMBI, TaK U MPABOBOTO COJICPIKAHUS; K BOBHUKHOBEHHUIO KOJITU3UM
U MpoOeoB B 3aKkoHoAaTedbHOM Matepuane. [8, c. 14]  IlotpeOHOCTH *Ke
COBPEMEHHOM POCCUICKOM MTPaBOBOM CUCTEMbI COCTOMT B MUHUMU3AIIMA HETAaTUBHBIX
MPOSIBIIEHUN.

HokTop ropummyeckux Hayk, mpodeccop B.C. HepcecsHiy aGCOMOTHO TOYHO
OIPENENNI HUACK COBPEMEHHOM MOJIECPHU3ALUMU POCCUKWCKOU INPABOBOM CHUCTEMBI:
«Ilo mMepe OCMBbICIECHHS, HM3YYEHHS W OIICHKM WTOTOB OYpHBIX, BO MHOTOM
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roCyIapCTBEHHO-TIPABOBBIX MPEOOpa30BaHUN MPEIIIECTBYIOUIETO NECATUIIECTUS, HX
JOCTH)KEHUA M TOTEpPb, BCE OYEBHUIHEW CTAHOBUTCS HEBO3MOYKHOCThH YCHEIIHOIO
NPEOJOJICHUS  CJIOXKHUBIIUXCS TIIYOOKHMX TIPOTUBOPEUYMA M UEJIOW  CHUCTEMBI
HETaTUBHBIX OTHOIICHWM, SIBIEHUN W TEHJIECHUWWA B XU3HH CTPaHbl 0€3 Hay4yHO-
000CHOBaHHOU U COLMATILHO OJI00PEHHOMN OO0IIeH cTpaTeruu NajbHEUIEro pa3BUTUS
poccuiickoro ooOImecTBa, rocyaapcTBa u mpaBaw. [6, ¢. 69] B coBpemenHoOi
JICHUCTBUTENFHOCTA HY)KHO YETKO 0003HAUMUThH LIENTM U OPUEHTUPBI CTPATETHIECKOTO
Kypca pa3BUTHS, OCHOBHBIE COIMAIbHbIE, IKOHOMHYECKHE M TOCYJapCTBEHHO-
MpaBoOBbIC MMapaMeTpbl mpeoOpazoBanHus. HeoOxoaum Hay4YHO-OOOCHOBAaHHBIA U
BBIBEPEHHBIN MTpaBOBOM MexaHu3M. B wactHocTh, ipod. C.A. MapkoBa — MypaiioBa
OTMEYAEeT, 4TO Il PePOPMHUPOBAHUS COBPEMEHHON POCCUIMCKON MPAaBOBOM CUCTEMBbI
TpeOyercsi rayOOKOe HaydyHOE WCCIeIOBaHUE W3MEHEHUM, MPOUCXOASIIUX B
OTHOILICHUY MMOHUMAaHUs MpaBa B LIEJIOM, HICTOPUU €TI0 BOBHUKHOBEHHS U PA3BUTHS, a
TaK)Ke HCTOYHHUKOB TIPaBa, JIC)KAIIUX B OCHOBE NIPABOBO# cuctemsl. [3, c. 29]

HccnegoBanust B o0nacT mNpeoOpa3oBaHUS POCCHIMCKON MPABOBOM CHCTEMBI
JOJDKHBI ~ HOCUTh  KOMIUIEKCHBIM, MHOTOTPAaHHBIA  XapakTep, MEXIy TeM
cHeualiucTaMi, Kak TMpPaBWIO, AHAIM3UPYIOTCS OCOOEHHOCTH MPOTPECCUBHOIO
pa3BUTUSL OTHAEIBHBIX JJIEMEHTOB MPaBOBOM cucTteMbl. TpebyroTcs cepbhe3Hble
npeoOpa3oBaHusl HE TOJIBKO HOPMATHUBHO-NIPaBOBOW 0a3bl, HO M HHBIX CJaraéMblxX
IOpUIMYECKUX (OpM: TPABONPUMEHEHUE, MPAaBOCYAUE, MPABOOXPAHUTEIbHbBIC
OpraHbl, IPaBOCO3HAHHUE U ApyrHe. [5, c. 78]

[Ipouiecc MoaepHU3ALMKM TPABOBOM CUCTEMBI JOCTATOYHO IJIUTENEH, 00YCIIOBIEH
KaK OOBEKTUBHBIMHU, TaK M CYOBEKTHMBHBIMHM (haKTOpaMu. AHaIU3Upys Mpolecc
MOJICpHU3AIIMY TIPABOBOM CHUCTEMBI clieayeT coriacutcs ¢ M.M. daitnbepr, koTopas
OMpeaeNsieT YKa3aHHOE SIBJICHUE KaK «3BOJIIOIMOHHOE M3MEHEHUE CUHTE3MPOBAHHOU
COBOKYIHOCTH IPABOBBIX SIBJICHUM M INPOLECCOB, BBI3BAHHOE MEXIAYHAPOIHBIMU
rJ100aMM3allMOHHBIMU TIPOLIECCaMU, B II€JIIX Ka4yeCTBEHHO HOBOT'O BO3ACWCTBUS Ha
MPaBOBYIO KHU3Hb 00IIeCTBaY. [7, c. 123]

HeoOxonumMo y4uThIBaTh OCOOCHHOCTH HCTOPUYECKOTO IMEpHOoJa pa3BUTHUSA

rocyaapcTtBsa, YpOBC€Hb COLHUAIIBHO-9KOHOMHNYCCKOTO U TEXHOJIOTHUYCCKOI'O pa3sBUTHA,



COCTOSIHUE  MpPaBOTBOpPUECTBA M  MPABONPUMEHEHUS, a TaKXKe  BOIPOCHI
MEXKJIYHApOAHOTO  coTpyaHuuectBa.  OlleHMBas  COBPEMEHHBIE  TEHJICHIIMHU
HAIIPaBIICHHUSI PAa3BUTUSI POCCUUCKON NPABOBOW CHCTEMBI, TO OYEBHUJHO CIEIYET
cornacutbesi ¢ A.C. [laHapuHBIM B TOM, YTO «MHOTHUE HEOXUJAHHOCTU, KOTOPHIMU
OKasallach uypeBara Haia pedopma, CBS3aHBL... C HEMPOJYMaHHOCTBHIO €€ OOIIMX
UCTOPUOCOPCKUX KYJIbTYPOJIOTUYCCKHX OCHOBaHWW». [4, ¢. 59] B manHom ciydae
peub HJET O KATerOpUU IMpaBOBasi MOJUTHUKA, KOTOPYIO MOXKHO OINPENEIUTh Kak
CUCTEMY Hay4HO OOOCHOBAHHBIX CPEJICTB U MPHUOPUTETOB PA3BUTHUSI TOCY/IapCTBa B
npaBoBoil cdepe. OcyuecTBisemas Ha ceroaHs B Poccuu mnpaBoBas MOJUTHKA
3a4acTyl0 XapakTEepPU3yeTCsl HEAOCTAaTOYHBIM YYETOM CHEHU(PUKH POCCUUCKOMN
paBOBOM KyJIbTYpbl M TMPAaBOBOIO CO3HaHUA oOmecTBa. BciencrtBue wyero
HapylaeTcs paBHOBECHME MEXKIY CYHIECTBYIOIIUMU  MPABOKYJIbTYPHBIMU
TpaAULUAMHU U OCYIIECTBISIEMbIMH W3MEHEHUSIMU. B 4acCTHOCTH, IalieKo HE Bceria
YUUTHIBAETCA OOBEKTHUBHAS HEBO3MOXXHOCTb PEIENIUU 3alaJHbIX CTaHJapTOB
HallMOHAJIbHBIMU MPABOBBIMU CUCTEMaMHU.

Konienuus coBepiieHCTBOBaHUSI U Pa3BUTHUSL MPABOBOM CHCTEMBI B JAJIbHEHIIEM
JOJDKHA OBITh MpPOHM3aHA HUJIESIMH TOCTPOCHHUSI IMPABOBOTO TOCYJapcTBa M
IPaKJAHCKOTO OOIIECTBa, MPUOPUTET 3aIIMUTHI IpaBa 4yesoBeka. Bee nmepeuncnennbie
dakTopel OCTpo 0003HAYAIOT MPOOJIeMy TPABOBOTO TIO3HAHUS W BOCHPUSTHS
npaBoBbIX sBieHUH. [1, ¢. 54] Wnen m IEHHOCTH MPaBOBOTO 3aKOHA M IPABOBOTO
rocygapcTBa  JOKHBI  ObITh ~ OCHOBHBIMU ~ KPUTEPUSAMH  TIOCTOSHHOTO U
MOCJIEA0OBATEILHOTO TIPOIlECCa COBEPIICHCTBOBAHUS W TOBBIIIEHUS IPABOBOTO
KadyecTBa JICUCTBYIOIIETO 3aKOHOAATEIhCTBA M (DYHKIMOHATBLHOU JIESITEIHLHOCTH
OpraHOB TOCYJIapCTBEHHOW BiacTu. B mpaBoBoil cepe 3Ta mapaaurmMa BKIIIOYAET
CIEOYIOIINE COCTABJISIIONIME: CO3/IaHUs MPABOBOTO TOCYAAapCTBa, pa3/elICHUs
BJIACTEH, KOHCTUTYIIMOHAIM3Ma, HE3aBUCUMOCTH CYJeOHOW BJIACTH, pPa3BUTHUS
MPaBO3alUTHRIX WHCTUTYTOB. OJHAKO TMpaBOBasl HACOJOTHS HE JOJDKHA OBITh
IIpOBO3IJIAllIeHa JCKIapaTUBHO, HEOOXOIUM MEXaHHU3M IO BOIUIOUIEHUIO B YKU3Hb

YK€ CYLIECTBYIOIIMX MPAaBOBBIX HOPM. B COBpeMEHHbBI MNEPUOJA Pa3BUTHUA



POCCHIICKOTO TrocyJapcTBa MW IpaBa IPOUCXOAUT HECOBNAJEHUE HWHTEPECOB
pedopMaTOpPOB U MPABOCO3HAHUS TPAXK/IAH.

Takum o0Opa3oM, B COBPEMEHHBIX YCIOBHUSIX HEMPOCTOM, MPOTUBOPEUMBBIH,
OJIHAKO  HEYKJIOHHBI MPOLECC COBEPIICHCTBOBAHMS HOBOIO  POCCHIICKOIO
3aKOHOJIATEIbCTBA, COMPOBOXKIAIOMIMICS €ro NPHUBEACHUEM B COOTBETCTBHE C
oOIIenPU3HAHHBIMU MPUHIUIIAMHA U CTaHJIapTaMU MEXKTyHapOIHOTO MpaBa, MPSMbIM
nercreueM HopMm Koncrtutrynmu Poccuiickon ®enepanny — CHOXKHBIA 110 CBOEMY
COJIEpKAHUIO  Mpollecc, TPeOYIIMid OT NPaBONPUMEHHUTENE  CUCTEMHOIO
IOPUIMYECKOTO MbIIUIEHUs. Ero HeOTheMIeMBbIM aTpuOyTOM SBIISIETCSI CHOCOOHOCTD
MPaBONPUMEHUTENII OPUEHTHUPOBATHCS B CUCTEME W HEPAPXUU IPABOBBIX HOPM,
YMEHHE MHTEPHPETUPOBATh W MPUMEHATh K KOHKPETHOM KU3HEHHOW CUTyalluu
oOlue MmpaBOBbIE MPEANUCAHUSA, HE OXHAAs MX Ka3yMCTUUYECKON AeTalu3aliy B
3aKOoHOJaTenbCTBE. [IpencraBusercs, 4To B BOIpOCaX TEOPUM NPHUMEHEHHMS IpaBa
Hanbosiee OTYETIMBO IMPOCIEKUBAECTCA CBS3b OOLIEH TEOpUM IpaBa C pealbHOMN
KU3HbBIO, C AKTyaJIbHBIMH BOIIPOCAMU IOPUINYECKON MPAKTUKU, U B TOM YHUCJIE CaMOM
paBOpEaIU3alh, KOHKPETHBIE pPE3YJbTaTbl KOTOPOM CBS3aHbI HE TOJBKO C
JOCTH)KEHHUEM LIeJIel, TPEAYCMOTPEHHBIX B MPaBEe, HO U LEJ€i, KOTOPBIE CTABAT MPE
co0oli caMM y4aCTHHUKH MPABOOTHOIICHUH. [2, ¢. 33]
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